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TITLE  46 

LIVESTOCK 

Chapter    1.     Livestock  industry — regulation  by  livestock  commission,  46-101  to  46-107. 

2.  Livestock   sanitary   board   and   state    veterinary   surgeon — quarantine — in- 
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3.  Tuberculin   regulation,   sale   and   distribution,   46-301   to   46-303. 

4.  Montana  meat  inspection  law,  46-401  to  46-415. 

5.  Butchers'   and   meat   peddlers'   licenses — duty   as   to   hides   of   slaughtered 
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7.  Inspectors  and  detectives,  46-701  to  46-709. 
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46-901  to  46-921. 

10.  Estrays— disposal  of,  46-1001  to  46-1013. 

11.  Hides    of    slaughtered    cattle — regulation — hide    dealers'    licenses    (46-1101 

Eepealed),  46-1101.1  to  46-1114. 

12.  Improvement  of  livestock,  46-1201  to  46-1206. 

13.  Stallions    and    jacks  —  stallion    registration    board,    Eepealed  —  Section    1, 

Chapter  32,  Laws  of  1953. 

14.  Legal  fences — liability  of  owners  for  trespassing  stock,  46-1401  to  46-1414. 

15.  Herd  districts,  46-1501  to  46-1507. 

16.  Horse  herd  districts,  46-1601  to  46-1607. 

17.  Animals  running  at  large,  46-1701  to  46-1719. 

18.  Roundup  and  sale  of  abandoned  horses,  46-1801  to  46-1815. 

19.  Bounties  for  killing  wild  animals — killing  dogs  injuring  livestock,  46-1901 

to  46-1917. 

20.  Impounding  livestock  or  domestic  animals,  46-2001  to  46-2008. 

21.  Sheep — protection  from  predatory  animals — tax,  46-2101  to  46-2104. 

22.  Purebred   livestock   shows   and   sales — expenditures   for,    46-2201,    46-2202. 

23.  Grass  conservation — grazing  districts,  46-2301  to  46-2332. 

24.  Rendering   or    disposal   plants — licensing — regulation,    46-2401    to    46-2413. 

25.  Artificial  insemination  of  animals  and  poultry,  46-2501  to  46-2515. 

26.  Regulation  of  industry  treating  or  feeding  garbage  to   swine   and  other 

animals,   46-2601   to   46-2611. 

27.  County  livestock  protective  committees,  46-2701  to  46-2708. 


CHAPTER  1 

LIVESTOCK   INDUSTRY— REGULATION   BY   LIVESTOCK    COMMISSION 

Section  46-101.     Livestock   commission — appointment,   qualifications   and   term   of   office 

of  members — vacancies. 
46-102.     Compensation  of  members. 
46-103.     Organization    of    board — secretary    and    other    employees — powers    of 

board. 
46-104.     Duties  and  powers  of  commission. 
46-105.     Duty  of  commission  to  audit  and  certify  bills  for  expenses — warrants 

— livestock  commission  fund. 
46-106.     Annual  report  of  commission. 
46-107.     Sections  repealed — transfer  of  powers. 

46-101.     (3253)  Livestock  commission — appointment,  qualifications  and 
term  of  office  of  members — vacancies.     Upon  the  passage  and  approval  of 
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this  act,  the  board  of  stock  commissioners  and  the  board  of  sheep  com- 
missioners shall  be  consolidated,  and  their  powers  and  duties,  except  as 
herein  modified,  shall  be  exercised  by  a  board  to  be  known  as  the  livestock 
commission,  which  said  board  is  hereby  created,  to  be  composed  of  six  mem- 
bers, each  of  whom  must  be,  at  the  time  of  his  appointment,  a  resident  of 
the  state  of  Montana  and  the  owner  of  cattle,  sheep,  or  horses  in  the  said 
state.  The  governor  is  hereby  authorized  and  empowered  to  appoint,  by  and 
with  the  consent  of  the  senate,  the  members  of  the  said  livestock  commis- 
sion. Upon  the  approval  of  this  act,  the  governor  shall  appoint  two  mem- 
bers of  the  said  livestock  commission  to  hold  office  for  a  term  of  two  years ; 
and  two  members  to  hold  office  for  a  term  of  four  years ;  and  two  members 
to  hold  office  for  a  term  of  six  years,  from  and  after  the  first  day  of  March, 
1917,  respectively,  and  thereafter  the  members  of  the  said  livestock  com- 
mission so  appointed  by  the  governor  shall  hold  office  for  the  term  of  six 
years  from  and  after  the  appointment,  and  until  their  successors  are  ap- 
pointed and  qualified.  In  the  case  of  death,  resignation,  or  removal  of  a 
member,  the  governor  shall  appoint  to  fill  the  vacancy  thus  occasioned. 
Each  of  the  members,  before  entering  upon  his  duties,  must  take  and  file 
with  the  secretary  of  state  the  constitutional  oath  of  office. 

History:     The   board  of   stock   commis-  sections  1854  to  1859  et  seq.,  Revised  Codes 

sioners  was  created  by  act  of  March  12,  1907. 

1885,   amended  by  act  of  March  9,   1887,  En.  Sec.  1,  Ch.  51,  L.  1917;   re-en.  Sec. 
appearing  as  sections  32  to  46,  5th  Divi-  3253,  R.  C.  M.   1921. 
sion    Compiled    Statutes,    1887.    The    com- 
position   of    the    board    was    changed    by  Collateral  References 
section  1,  p.   177,   Laws  of  1897   and  the  Animals<§=>17    29. 
law  governing  it  was  amended  by  sections  3  C  J  S.  Animals  88  40    51 
2950    to    2957,    Political    Code    1895.    The  o  A'm    jur    807>  Animais    §§  157  et  seq. 
foregoing    sections    appeared    as    sections 

1782  to  1789,  Revised  Codes  1907,  includ-  Liability    of   public    officers    for    killing 

ing   amendment   by   chapter   50,    Laws   of  or    injuring    animals    while    acting    under 

1903.   The   board   of   sheep    commissioners  statute  in  relation  to  inspection  or  destruc- 

was  created  by  act  of  May  5,  1897;  Laws  tion  of  livestock.  12  ALR  734. 

of   1897,   p.   99,   section   102;    amended  by  Constitutionality   of  statute  for  control 

chapter   45,   Laws   of   1905,    appearing   as  of  diseases  of  livestock.  65  ALR  525. 

46-102.  (3254)  Compensation  of  members.  The  members  of  the  live- 
stock commission  shall  receive  no  compensation  for  their  services,  but  shall 
be  allowed  their  actual  expenses  for  and  while  attending  meetings,  such 
expenses  to  be  audited,  allowed,  and  paid  as  in  the  case  of  other  expendi- 
tures of  the  said  commission. 

History:     En.   Sec.   2,   Ch.   51,   L.   1917; 
re-en.   Sec.  3254,  R.  C.  M.   1921. 

46-103.  (3255)  Organization  of  board — secretary  and  other  employees 
— powers  of  board.  The  commission  shall  organize  by  electing  one  of  its 
members  president,  and  one  of  its  members  vice-president.  It  shall  also 
have  power  to  appoint  a  secretary  and  fix  his  salary,  and  appoint  such  other 
agents  and  employees  as  may  be  necessary  for  the  proper  conduct  of  the 
business  of  the  commission.  They  shall  have  power  to  adopt,  subject  to  the 
approval  of  the  governor,  bylaws  and  rules  and  regulations  for  the  govern- 
ment and  conduct  of  the  business  of  the  commission.  The  secretary  shall 
be  the  general  recorder  of  marks  and  brands. 

History:     En.   Sec.   3,   Ch.   51,  L.  1917; 
re-en.  Sec.  3255,  R.  C.  M.  1921. 
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46-104.  (3256)  Duties  and  powers  of  commission.  It  shall  be  the  duty 
of  the  livestock  commission  to  exercise  general  supervision  over,  and,  so 
far  as  possible,  protect  the  livestock  interests  of  the  state  from  theft  and 
disease,  and  recommend  from  time  to  time  such  legislation  as  will,  in  the 
judgment  of  the  commission,  foster  this  industry.  The  commission  shall 
have  power  to  procure  all  necessary  and  lawful  process  for  the  attendance 
of  witnesses,  and  to  employ  counsel  to  assist  in  the  prosecution  of  violations 
of  laws  made  for  the  protection  of  the  livestock  interests,  and  to  assist  in 
any  lawful  way  in  the  prosecution  of  any  persons  charged  with  any  offenses 
against  the  laws  of  the  state  in  feloniously  branding  or  stealing  livestock, 
or  any  other  crime  or  misdemeanor  under  any  of  the  laws  of  the  state  for 
the  protection  of  the  rights  and  interests  of  the  stock  owners.  It  shall  also 
have  power  to  make  rules  and  regulations  governing  the  recording  and  use 
of  livestock  brands. 

History:     En.   Sec.  4,   Ch.  51,  L.  1917;  Power  of  Representing  Attorney 

re-en.    Sec.   3256,   R.   C.   M.   1921.  An   attorney   who    represents    the    state 

Cross-References  ?oard  of  stock  commissioners  has  the  right 

to  appear  in  aid  of  the  prosecution  of  one 

Noxious  rodents,  control,  sees.  3-2701  to  accused  of  grand  larceny  in  having  stolen 

3-2704.  .  livestock.  State  v.  Biggs,  45  M  400,  403, 

Noxious    rodents,    control,    co-operation  ^23  P  410. 
with    county   commissioners,    sees.    16-1175 
to  16-1178. 

46-105.  (3257)  Duty  of  commission  to  audit  and  certify  bills  for  ex- 
penses— warrants — livestock  commission  fund.  It  shall  be  the  duty  of  the 
livestock  commission  to  audit  all  bills  for  expenses  incurred  by  it  in  the 
discharge  of  its  duties,  and  when  found  correct,  to  certify  the  same  to  the 
state  auditor,  who  shall  thereupon  draw  a  warrant  upon  the  state  treasurer 
in  favor  of  the  party  or  parties  entitled  thereto  for  the  amount  so  certified, 
which  warrants  shall  be  drawn  upon  and  paid  out  of  the  livestock  commis- 
sion fund,  which  said  fund  shall  be  created  by  placing  to  its  credit  the 
amounts  heretofore  directed  to  be  placed  to  the  credit  of  the  sheep  inspec- 
tion and  indemnity  fund  and  the  stock  inspection  and  detective  fund  by 
section  84-5212,  and  other  funds  hereafter  appropriated  for  the  support  and 
maintenance  of  the  said  commission. 

History:     En.   Sec.   5,   Ch.   51,   L.   1917; 
re-en.   Sec.   3257,   R.   C.   M.   1921. 

46-106.     (3258)  Annual  report  of  commission.     The   commission  must 

make  an  annual  report  in  writing  to  the   governor   on  the   first   day   of 

December  of  all  its  transactions  for  the  year. 

History:     En.   Sec.   6,   Ch.  51,  L.   1917; 
re-en.  Sec.  3258,  R.  C.  M.  1921. 

46-107.  (3259)  Sections  repealed — transfer  of  powers.  Sections  1782, 
1783,  1784,  1785,  1786,  1787,  1788,  and  1789  of  the  Revised  Codes  of  Montana 
of  1907,  relating  to  the  board  of  stock  commissioners,  and  sections  1854, 
1855,  1856,  1857,  1858,  1859,  1860  and  1861  of  the  Revised  Codes  of  Montana 
of  1907,  relating  to  the  board  of  sheep  commissioners,  and  all  other  acts  or 
parts  of  acts  in  conflict  herewith,  are  hereby  repealed ;  provided,  however, 
that  all  powers  conferred  and  duties  imposed  upon  the   board   of  stock 
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commissioners  and  the  board  of  sheep  commissioners  by  statutes  other  than 
those  in  this  section  mentioned  shall  be  hereafter  imposed  and  conferred 
upon  and  exercised  by  the  livestock  commission  created  hereby. 

History:     En.   Sec.   7,   Ch.   51,  L.  1917; 
re-en.  Sec.  3259,  R.  C.  M.  1921. 


CHAPTER  2 

LIVESTOCK  SANITAEY  BOARD   AND   STATE    VETERINARY   SURGEON- 
QUARANTINE— INSPECTION   AND   DESTRUCTION   OF   DISEASED   STOCK 
—LICENSING  DAIRIES,   MILK   PLANTS   AND   SLAUGHTERHOUSES 

Section  46-201.  Creation  of  livestock  sanitary  board. 

46-202.  Verification  and  approval  of  claims. 

46-203.  Veterinary  surgeon — appointment  and  qualifications. 

46-204.  Same — duties. 

46-205.  Appointment  of  inspectors  and  deputies. 

46-206.  Appointment  of  federal  veterinary  inspectors. 

46-207.  Authority  of  veterinary  surgeon  and  agents. 

46-208.  Powers  of  livestock  sanitary  board. 

46-209.  Poultry  industry — powers  and  authority  of  livestock  sanitary  board. 

46-210.  Violation  constitutes  misdemeanor. 

46-211.  Promulgation  of  rules. 

46-212.  Establishment    of    livestock    disease    control    area — entry    into    area — 

compulsory  inspection  area,  when. 

46-213.  Duty  of  county  assessor. 

46-214.  Owner  guilty  of  misdemeanor,  when. 

46-215.  Act  intended  as  additional  legislation. 

46-216.  Sale  of  carcasses  unsanitarily  slaughtered  or  handled. 

46-217.  Authority  of  municipal   corporations. 

46-218.  Classification  of  animals  as  to  compensation  for  slaughter. 

46-219.  Payment  for  other  personal  property. 

46-220.  Indemnity — from  what  funds  paid. 

46-221.  Presentation  of  claims  for  indemnity. 

46-222.  Indemnity   for   class   2   animals   in   state   less   than   one   hundred   and 

twenty  days. 

46-223.  Additional  to  existing  statutes. 

46-224.  Examination  and  payment  of  claims. 

46-225.  Same — payment  from  county  funds. 

46-226.  Sale  of  condemned  carcasses — disposal  of  proceeds. 

46-227.  Rules  and  regulations — agreement  with  federal  government. 

46-228.  Persons  entitled  to  indemnity. 

46-229.  Compensation  from  federal  government  or  other  agency. 

46-230.  Expenses,  how  paid — lien  and  foreclosure. 

46-231.  Expense  of  cleaning  and  disinfecting  carriers'  facilities. 

46-232.  Licensing  of  milk  plants  and  dairies  selling  milk  or  cream  for  public 

consumption. 

46-233.  Exceptions  of  certain  producers  of  meats  and  dairy  products. 

46-234.  Co-operation  by  public  officers. 

46-235.  Slaughterhouse   license — fees   and   renewals. 

46-236.  Duty  to  report  contagious  diseases. 

46-237.  Diseased  animals  not  to  run  at  large — burial  of  carcasses. 

46-238.  Penalty  for  violation  of  act. 

46-239.  Same — civil  liability. 

46-240.  Power  of  board  concerning  oaths  and  witnesses. 

46-241.  Livestock  sanitary  board  account. 

46-242.  Annual  report  of  state  veterinary  surgeon. 

46-243.  Personal  liability — members  and  officers  of  board. 

46-244.  Effect  of  partial  invalidity  of  act. 

46-245.  Governor  may  prohibit  importation  of  animals  from  localities  where 

disease  exists. 

46-246.  Penalty  for  violation. 
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46-201.  (3260)  Creation  of  livestock  sanitary  board.  In  addition  to  the 
powers  and  duties  now  conferred  on  the  livestock  commission,  the  members 
thereof  shall  constitute  the  livestock  sanitary  board.  Meetings  of  the  live- 
stock sanitary  board  shall  be  held  upon  call  of  the  chairman  or  executive 
officer,  or  of  any  three  members ;  a  majority  of  the  board  shall  constitute 
a  quorum  for  the  transaction  of  business ;  and  the  chairman  of  the  livestock 
commission  shall  act  as  chairman  of  the  livestock  sanitary  board.  The 
members  of  the  livestock  commission  shall  receive  no  compensation  for 
acting  on  said  board,  but  they  shall  receive  their  actual  and  necessary 
traveling  and  subsistence  expenses  while  in  attendance  upon  and  in  going 
to  and  from  board  meetings. 

History:     The  livestock  sanitary  board  Diagnostic  Laboratory — Bonds  for  Con- 

was  created  by  chapter  152,  Laws  of  1907,      struction 

appearing   as  sections   1884  to   1903,  Rev.  Chapter  262  of  Laws  1959  provided  for 

C.   1907.   This  act,  together  with  sections      the  construction  of  a  diagnostic  laboratory 
1862  to  1880,  Rev.  C.  1907,  being  part  of      and  pr0vided  for  the  issuance  of  bonds  to 
chapter  45,  Laws  of  1905,  dealing  with  the       finance  such  construction. 
inspection  of  sheep,  was  repealed  by  chap- 
ter 157,  Laws  of  1917,  as  were  also  chap-  Collateral  References 
ter  146,  Laws  of  1911,  chapters  68,  90  and          Animals<>^29. 
123,   Laws   of   1913,   and   chapters   9,   and          3  c.J.S.  Animals  §  51. 
140,    Laws   of    1915.   All   the    above    laws  2  Am.  Jur.  807,  Animals,  §§  157  et  seq. 
were  superseded  by  the  act  given  here. 

En.  Sec.  1,  Ch.  262,  L.  1921;  re-en.  Sec.  Liability    of    public    officers    for    killing 

3260,  R.  C.  M.  1921.  or    injuring    animals    while    acting    under 

statute    in    relation    to    inspection    or    de- 
struction of  livestock.   12   ALR   734. 

Constitutionality   of  statute  for  control 
of  diseases  of  livestock.  65  ALR  525. 

46-202.  (3261)  Verification  and  approval  of  claims.  All  claims  against 
the  board  must  be  verified  by  oath  of  claimant,  or  his  agent  with  knowl- 
edge of  the  facts. 

History:  En.  Sec.  2,  Ch.  262,  L.  1921; 
re-en.  Sec.  3261,  R.  C.  M.  1921;  amd.  Sec. 
20,  Ch.  97,  L.  1961. 

46-203.  (3262)  Veterinary  surgeon  —  appointment  and  qualifications. 
The  board  shall  appoint  a  chief  executive  officer,  who  shall  act  as  the  state 
veterinary  surgeon.  He  must  be  a  graduate  of  a  regular  and  reputable 
veterinary  college,  or  of  the  veterinary  department  of  a  regular  and  repu- 
table university,  and  he  must  be  licensed  to  practice  veterinary  medicine 
in  the  state  of  Montana. 

History:  En.  Sec.  3,  Ch.  262,  L.  1921; 
re-en.  Sec.  3262,  R.  C.  M.  1921. 

46-204.     (3263)  Same — duties.     The  state  veterinary  surgeon  shall  be 

the  executive  officer  of  the  livestock  sanitary  board,  and  shall  act  as  its 

secretary;  and,  subject  to  the  rules  and  regulations  of  the  board,  he  shall 

have  power  to  act  for  and  perform  the  duties  imposed  by  law  on  the  board, 

when  the  board  is  not  in  session,  but  any  order  or  regulation  promulgated 

by  him  shall  be  subject  to  review,  modification,  or  annulment  by  the  board 

at  its  next,  or  any  subsequent  meeting. 

History:  En.  Sec.  4,  Ch.  262,  L.  1921; 
re-en.  Sec.  3263,  R.  C.  M.  1921. 
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46-205.  (3264)  Appointment  of  inspectors  and  deputies.  The  state 
veterinary  surgeon  may,  by  and  with  the  consent  of  the  livestock  sanitary 
board,  appoint  inspectors,  deputy  veterinary  surgeons,  and  other  agents 
and  assistants,  whose  duties  it  shall  be  to  act  under  the  directions  of  the 
state  veterinary  surgeon  and  the  livestock  sanitary  board.  Such  deputy 
veterinary  surgeons  must  be  graduates  of  a  regular  and  reputable  veteri- 
nary college,  or  of  the  veterinary  department  of  a  regular  and  reputable 
university. 

History:     En.  Sec.  5,  Ch.  262,  L.  1921; 
re-en.  Sec.  3264,  R.  C.  M.  1921. 

46-206.     (3265)  Appointment  of  federal  veterinary  inspectors.     By  and 

with  the  consent  of  the  livestock  sanitary  board,  together  with  the  approval 
of  either  the  federal  veterinary  inspector  in  charge  in  the  state  of  Mon- 
tana, or  the  chief  of  the  United  States  bureau  of  animal  industry,  the  state 
veterinary  surgeon  may  appoint  federal  veterinary  inspectors  stationed  in 
this  state,  as  deputy  veterinary  surgeons  under  this  act,  and  by  and  with 
such  consent  and  approval,  federal  lay  inspectors  stationed  in  this  state 
may  likewise  be  appointed  agents  for  the  livestock  sanitary  board.  All 
such  federal  officers  so  appointed  as  deputies  or  agents  of  the  livestock 
sanitary  board  shall  possess  the  powers  and  duties  of  deputy  state  veter- 
inary surgeons  or  agents  of  the  livestock  sanitary  board,  as  the  case  may 
be,  but  they  shall  act  without  compensation  and  hold  office  only  at  the 
pleasure  of  the  livestock  sanitary  board. 

History:     En.  Sec.  6,  Ch.  262,  L.  1921; 
re-en=  Sec.  3265,  R.  C.  M.  1921. 

46-207.     (3266)  Authority  of  veterinary  surgeon  and  agents.    In  the 

performance  of  their  official  duties,  the  state  veterinary  surgeon,  and  any 
other  agent  or  officer  of  the  livestock  sanitary  board  shall  be,  and  are 
hereby,  authorized  and  empowered  to  enter  upon  or  into  any  lot,  yard,  land, 
building,  room,  premises,  inclosure,  car,  wagon,  boat,  or  other  place  or 
vehicle  used  for  the  treatment,  storage,  manufacture,  display,  or  trans- 
portation of  animals,  meat,  or  dairy  products,  intended  for  sale  or  disposal 
as  food  or  whereon  or  wherein  may  be  found  any  livestock  affected  with, 
or  which  has  been  exposed  to,  or  which  such  officer  has  reason  to  believe 
is  either  affected  with,  or  has  been  exposed  to,  an  infectious,  contagious, 
communicable  or  dangerous  disease,  or  disease-carrying  insects. 

History:     En.  Sec.  7,  Ch.  262,  L.  1921;  References 

re-en.   Sec.  3266,  R.  C.  M.  1921.  State  v.  Peterson,  —  M  — ,  356  P   2d 

Cross-Reference  925>  926' 

State   veterinary    surgeons,   penalty   for 
disobeying  orders,  sec.  94-35-193. 

46-208.  (3267)  Powers  of  livestock  sanitary  board.  The  livestock  sani- 
tary board  shall  have  power: 

1.  To  supervise  and  control  the  action  of  the  state  veterinary  surgeon, 
all  deputies,  inspectors,  and  other  employees,  and  to  prescribe  their  duties, 
compensation,  and  tenure  of  office. 
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2.  To  remove  any  one  or  more  of  its  appointees,  subordinates,  and 
employees  at  any  time  for  cause. 

3.  To  supervise  the  sanitary  conditions  of  livestock  in  this  state,  under 
the  provisions  of  the  constitution  and  statutes  of  this  state  and  such 
reasonable  rules  and  regulations  as  this  board  may  from  time  to  time 
promulgate,  and  to  this  end  this  board  shall  have  power  to  quarantine  any 
lot,  yard,  land,  building,  room,  premises,  inclosure,  or  other  place  or  section 
in  this  state,  which  is  or  may  be  used  or  occupied  by  livestock,  and  which, 
in  the  judgment  of  the  state  veterinary  surgeon,  or  of  his  authorized  agent, 
is  infected  or  contaminated  with  an  infectious,  contagious,  communicable, 
or  dangerous  disease,  or  disease-carrying  medium  by  which  such  disease 
may  be  communicated ;  and  this  board  shall  have  power  to  quarantine  any 
livestock  in  this  state,  whenever,  in  the  judgment  of  the  state  veterinary 
surgeon,  or  of  his  authorized  agent,  such  livestock  is  affected  with,  or  has 
been  exposed  to  such  disease  or  disease-carrying  medium;  and  this  board 
shall  have  power  to  prescribe  treatments  and  enforce  sanitary  regulations 
which,  in  the  judgment  of  the  state  veterinary  surgeon,  or  of  his  authorized 
agent,  are  reasonable,  necessary,  and  proper  to  circumscribe,  extirpate, 
control,  or  prevent  such  diseases. 

4.  To  foster,  promote,  and  protect  the  livestock  industry  in  this  state 
by  the  investigation  of  diseases  and  other  subjects  related  to  ways  and 
means  of  prevention,  extirpation,  and  control  of  diseases,  or  to  the  care 
of  livestock  and  its  products ;  and  to  this  end  to  establish  and  maintain  a 
laboratory,  and  to  make,  or  cause  to  be  made,  biologic  products,  curatives, 
and  preventative  agents;  and  to  do  or  perform  such  other  acts  and  things 
as  in  their  judgment  may  be  necessary  or  proper  in  the  fostering,  promo- 
tion, or  protection  of  the  livestock  industry  in  this  state. 

5.  To  promulgate  and  enforce  such  reasonable  rules,  regulations,  and 
orders  as  they  may  deem  necessary  or  proper  to  prevent  the  introduction 
or  spreading  of  infectious,  contagious,  communicable,  or  dangerous  diseases 
affecting  livestock  into  this  state,  and  to  this  end  to  promulgate  and  enforce 
such  reasonable  rules,  regulations  and  orders  as  they  may  deem  necessary 
or  proper  governing  inspections  and  tests  of  all  livestock  intended  for 
importation  into  this  state,  before  it  may  be  imported  into  this  state. 

6.  To  promulgate  and  enforce  such  reasonable  rules,  regulations,  and 
orders  as  they  may  deem  necessary  or  proper  for  the  inspection,  testing, 
and  quarantine  of  all  livestock  imported  into  this  state. 

7.  To  promulgate  and  enforce  such  reasonable  rules,  regulations  and 
orders,  as  may  to  them  seem  necessary  or  proper  for  the  supervision, 
inspection  and  control  of  the  standards  and  sanitary  conditions  of  slaugh- 
terhouses, meat  depots,  meat  and  meat  food  products,  dairies,  milk  depots, 
milk  and  its  by-products,  barns,  dairy  cows,  factories,  and  other  places 
and  premises  where  meat,  or  meat  foods,  milk  or  its  products,  or  any 
thereof  intended  for  sale  or  consumption  as  food  are  produced,  kept, 
handled,  or  stored;  and  for  the  purposes  of  this  act  they,  or  any  duly 
authorized  representative  of  said  board,  may  take  samples  of  any  such 
product  or  products,  so  produced,  kept,  handled,  or  stored,  for  analysis  or 
testing  by  the  livestock  sanitary  board  chemist  or  bacteriologist   or  the 
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state  chemist,  and  the  records  of  such  samples  and  their  analysis  and  test, 
when  identified,  as  to  the  sample  by  the  oath  of  the  officer  taking  the  same, 
and  verified,  as  to  the  analysis  or  test,  by  the  oath  of  such  chemist  or 
bacteriologist  making  the  same,  shall  be  prima-facie  evidence  of  the  facts 
therein  set  forth,  when  offered  in  evidence  in  any  prosecution  or  action  at 
law  or  in  equity  for  violation  of  the  provisions  of  this  act,  or  any  rule, 
regulation  or  order  of  said  board,  made  in  pursuance  to  this  act,  provided 
that  the  standards  referred  to  in  this  subsection  7,  in  so  far  as  they  relate 
to  dairies  or  milk  and  its  by-products,  shall  not  be  deemed  to  include 
standards  of  weight  or  measurement. 

8.  To  promulgate  and  enforce  such  reasonable  rules,  regulations,  and 
orders  as  may  to  them  seem  necessary  or  proper  for  the  supervision  and 
control  of  manufactured  and  refined  foods  for  livestock,  and  the  manu- 
facture, importation,  sale,  and  method  of  using  any  biologic  remedy  or 
curative  agent  for  the  treatment  of  diseases  of  livestock;  provided,  how- 
ever, that  as  far  as  practicable  the  standards  approved  by  the  United 
States  department  of  agriculture  shall  be  adopted. 

9.  To  install  an  adequate  system  of  meat  inspection  at  any  time  and 
in  such  places  as  public  welfare  may  demand  under  the  rules  and  regula- 
tions which  may  provide  fees  for  the  maintenance  of  such  inspection,  and 
which  shall  provide  ways  and  means  for  shipping  home-grown  and  home- 
killed  meats  into  any  city  in  Montana.  As  far  as  practicable,  such  rules 
and  regulations  shall  conform  with  the  meat-inspection  requirements  of 
the  United  States  bureau  of  animal  industry. 

10.  To  slaughter,  or  cause  to  be  slaughtered,  any  or  all  livestock  in 
this  state  known  to  be  affected  with,  or  which  has  been  exposed  to,  an 
infectious,  contagious,  communicable,  or  dangerous  disease,  when,  in  the 
opinion  of  the  state  veterinary  surgeon,  or  of  a  deputy  veterinary  surgeon, 
such  slaughter  is  necessary  for  the  protection  of  other  livestock;  and  to 
destroy,  or  cause  to  be  destroyed,  all  barns,  stables,  sheds,  out-buildings, 
fixtures,  furniture,  and  personal  property  infected  with  any  such  infectious, 
contagious,  communicable,  or  dangerous  disease,  when,  in  the  judgment 
of  the  state  veterinary  surgeon  or  his  authorized  agent,  the  same  cannot 
be  thoroughly  cleaned  and  disinfected,  and  in  the  judgment  of  that  officer, 
or  his  authorized  agent,  such  destruction  is  necessary  to  prevent  the 
spreading  of  such  disease. 

11.  To  indemnify  the  owner  of  any  property  destroyed  by  order  of 
this  board,  or  its  authorized  representatives,  under  the  provisions  of  this 
act,  or  any  rules,  regulations,  or  orders  promulgated  by  this  board  in 
pursuance  of  this  act. 

12.  To  require  persons,  firms,  and  corporations  engaged  in  the  produc- 
tion or  handling  of  meat  or  meat  food  products,  or  dairy  products  or  any 
thereof,  to  furnish  statistics  of  the  quantity  and  cost  of  such  food  and  food 
products  produced  or  handled,  and  the  name  and  address  of  person  or 
persons  supplying  them  any  of  such  products. 


History:     En.  Sec.  8,  Oh.  262,  L.  1921; 
re-en.  Sec.  3267,  R.  C.  M.  1921. 
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46-209.  (3267.1)  Poultry  industry — powers  and  authority  of  livestock 
sanitary  board.  For  the  promotion  and  protection  of  the  poultry  industry, 
and  to  prevent,  control,  and  exterminate  infectious,  contagious,  dangerous 
and  destructive  diseases  affecting  poultry,  the  livestock  sanitary  board 
shall  have  power  and  it  shall  be  its  duty : 

1.  To  supervise  the  sanitary  condition  of  poultry  in  this  state,  under 
the  provisions  of  the  constitution  and  statutes  of  this  state,  and  such 
reasonable  rules  and  regulations  as  this  board  may  from  time  to  time 
promulgate,  and  to  this  end  this  board  shall  have  power  to  quarantine  any 
lot,  yard,  land,  building,  room,  premises,  inclosure,  or  other  place  or 
section  in  this  state,  which  is  or  may  be  used  or  occupied  by  poultry,  and 
which,  in  the  judgment  of  the  state  veterinary  surgeon,  or  of  his  authorized 
agent,  is  infected  or  contaminated  with  an  infectious,  contagious,  com- 
municable or  dangerous  disease,  or  disease  carrying  medium  by  which  such 
disease  may  be  communicated ;  and  this  board  shall  have  power  to  quaran- 
tine any  poultry  in  this  state,  whenever,  in  the  judgment  of  the  state 
veterinary  surgeon,  or  his  authorized  agent,  such  poultry  is  affected  with, 
or  has  been  exposed  to,  such  disease  or  disease-carrying  medium;  and  this 
board  shall  have  power  to  prescribe  treatments  and  enforce  sanitary  regu- 
lations which,  in  the  judgment  of  the  state  veterinary  surgeon,  or  of  his 
authorized  agent,  are  reasonably  necessary  and  proper  to  circumscribe, 
extirpate,  control  or  prevent  such  diseases. 

2.  To  foster,  promote  and  protect  the  poultry  industry  in  this  state 
by  the  investigation  of  diseases  and  other  subjects  related  to  ways  and 
means  of  preventing,  controlling,  and  exterminating  diseases  of  poultry, 
to  promulgate  and  enforce  reasonable  rules  and  regulations  for  the  preven- 
tion and  extermination  of  such  diseases,  and  to  do  or  perform  such  other 
acts  and  things  as  in  their  judgment  may  be  necessary  or  proper  in  the 
fostering,  promotion,  or  protection  of  the  poultry  industry  in  this  state. 

3.  To  promulgate  and  enforce  such  reasonable  rules,  regulations  and 
orders  as  they  may  deem  necessary  or  proper  to  prevent  the  introduction 
or  spreading  of  infectious,  contagious,  communicable  or  dangerous  diseases 
affecting  poultry  into  this  state,  and  to  this  end  to  promulgate  and  enforce 
such  reasonable  rules,  regulations  and  orders  as  they  may  deem  necessary 
or  proper  governing  inspections  and  tests  of  all  poultry  intended  for 
importation  into  this  state,  before  it  may  be  imported  into  this  state. 

4.  To  promulgate  and  enforce  such  reasonable  rules,  regulations  and 
orders  as  they  may  deem  necessary  or  proper  for  the  inspection,  testing 
and  quarantine  of  all  poultry  imported  into  this  state. 

History:     En.  Sec.  1,  Ch.  161,  L.  1929. 

46-210.  (3267.2)  Violation  constitutes  misdemeanor.  Any  person,  per- 
sons, firm,  or  corporation  violating  any  provision  of  this  act,  or  any  rule, 
regulation,  or  order  promulgated  by  authority  of  the  same  or  who  shall 
obstruct  or  interfere  with  the  performance  of  any  duty,  or  the  exercise  of 
any  power  hereby  conferred  shall  be  guilty  of  a  misdemeanor. 
History:     En.  Sec.  2,  Ch.  161,  L.  1929.  Collateral  References 

AiiimalsC^35. 

3   C.J.S.  Animals   §  65. 

9 


46-211  LIVESTOCK 

46-211.  (3268)  Promulgation  of  rules.  It  shall  be  the  duty  of  the 
livestock  sanitary  board  to  promulgate  and  enforce  rules  and  regulations 
for  the  inspection  and  tuberculin  test  of  all  dairy  cattle,  or  other  animals, 
and  for  the  inspection,  test,  treatment,  or  disposition  of  all  livestock 
affected  with,  or  which  may  have  been  exposed  to,  any  infectious,  con- 
tagious, communicable,  or  dangerous  disease,  and  for  the  quarantines  pro- 
vided for  in  this  act. 

History:     En.  Sec.  9,  Ch.  262,  L.  1921; 
re-en.   Sec.  3268,  R.  C.  M.  1921. 

46-212.  Establishment  of  livestock  disease  control  area — entry  into  area 
— compulsory  inspection  area,  when.  Upon  receipt  of  a  petition  signed  by 
not  less  than  seventy-five  per  cent  (75%)  of  the  livestock  owners  of  the 
species  of  animals  to  be  inspected,  tested,  treated,  or  vaccinated,  and 
representing  not  less  than  fifty  per  cent  (50%)  of  such  species  in  any 
township,  as  determined  by  government  survey,  of  any  county  in  the  state 
of  Montana,  petitioning  for  the  area  control,  treatment,  prevention,  or 
eradication  of  any  dangerous  disease  of  livestock  within  such  township, 
the  Montana  livestock  sanitary  board  is  authorized  and  empowered  to 
establish  such  township  as  a  disease  control  area  and  to  enforce  the 
inspection,  test,  treatment,  or  vaccination  of  all  livestock  of  the  species 
designated  within  such  township  in  accordance  with  the  rules  and  regula- 
tions promulgated  by  the  Montana  livestock  sanitary  board  for  the  inspec- 
tion, eradication,  treatment,  or  vaccination  of  such  livestock  and  to  reim- 
burse the  owners  of  livestock  slaughtered  by  order  of  the  Montana 
livestock  sanitary  board  or  its  authorized  agent  in  accordance  with  the 
laws  of  Montana  governing  the  payment  of  such  animal  or  animals. 

Provided  that  in  any  circumscribed  disease  control  area  as  established 
under  this  act,  by  the  Montana  livestock  sanitary  board,  no  other  livestock 
of  the  species  designated  by  the  Montana  livestock  sanitary  board  to  be 
inspected,  tested,  treated,  or  vaccinated,  shall  enter  the  disease  control 
area  unless  inspected,  tested,  treated,  or  vaccinated  under  the  direction  of 
the  Montana  livestock  sanitary  board  or  are  accompanied  by  a  satisfactory 
health  certificate  or  except  under  special  permit  and  restrictions  provided 
by  the  Montana  livestock  sanitary  board. 

Provided  further  that  when  seventy-five  per  cent  (75%)  or  more  of 
the  townships  in  any  county  in  Montana  are  established  under  this  act  by 
the  Montana  livestock  sanitary  board  as  disease  control  area,  it  becomes 
mandatory  on  the  part  of  the  remaining  livestock  owners  in  such  county 
to  submit  their  livestock  of  one  or  more  species  for  inspection,  test,  treat- 
ment, or  vaccination,  as  directed  by  the  Montana  livestock  sanitary  board. 

History:     En.  Sec.  1,  Ch.  94,  L.  1943.  proper  petition.  State  ex  rel.  Lee  v.  State 

Livestock    Sanitary   Board,   —   M   — ,   357 
Cross-Reference  P  2d  685,  688. 

Importing  diseased  cattle  into   state  in 
violation  of  quarantine,  sec.  94-35-190.  Prohibition   against   Inspection   Order 

x>  +  •+•         t?  ^    wr^    °^    prohibition    will    not    lie    to 

Petition    Required  arrest  the  ministerial  action  of  the  state 

Jurisdiction  of  the  state  livestock  sani-  livestock    sanitary    board    in    ordering    an 

tary  board  depends  upon  the  receipt  of  a  inspection  of  cattle  in  a  diseased  area  pur- 
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suant    to    the    provisions    of    this    section.  Writ  of  Review 

State   ex   rel.   Lee    v.    Montana   Livestock  A  proceeding  under  section  93-9002  seek- 

Samtary  Board,  135  M  202,  339  P  2d  487.  ing  a  writ  of  review  of  the  action  of  the 

Sufficiency  of  petition  presented  to  the  state  livestock  sanitary  board  is  a  proper 

state    livestock    sanitary    board    may    be  romedy  to  review  the  action  of  the  board, 

tested   by   prohibition.    State   ex    rel.    Lee  state  ex  Teh  Lee  v#  state  Livestock  Sani- 

v.  State  Livestock  Sanitary  Board,  —  M  tary  Board,  —  M  — ,  357  P  2d  685,  688. 
— ,  357  P  2d  685,  688.  J 

46-213.  Duty  of  county  assessor.  The  assessment  roll  of  the  county  in 
which  the  disease  control  area  is  to  be  established  shall  be  the  basis  for 
computing  the  required  percentage  of  livestock  owners  and  livestock,  and 
the  county  assessor  of  the  county  shall  certify  to  the  Montana  livestock 
sanitary  board  at  Helena,  when  the  necessary  seventy -five  per  cent  (75%) 
of  the  owners  of  livestock  representing  not  less  than  fifty  per  cent  (50%) 
of  the  species  of  livestock  to  be  inspected,  tested,  treated,  or  vaccinated 
have  signed  the  required  petition. 

History:  En.  Sec.  2,  Ch.  94,  L.  1943.  References 

rrft5„  -RpfproriPP  State  ex  rel.  Lee  v.  Montana  Livestock 

^ross-tte        nee  Sanitary  Board,  135  M  202,  339  P  2d  487, 

Taxation,  assessment   of  livestock,   sees.       439 

84-5201  to  84-5221. 

46-214.  Owner  guilty  of  misdemeanor,  when.  Any  person  in  a  disease 
control  area  who  does  not  gather  his  livestock  after  being  notified  by  the 
Montana  livestock  sanitary  board  or  its  agent,  to  have  such  livestock 
available  or  refuses  to  have  such  livestock  inspected,  tested,  treated,  or 
vaccinated  or  violates  any  of  the  provisions  of  this  act,  shall  be  guilty  of 
a  misdemeanor. 

History:     En.  Sec.  3,  Ch.  94,  L.  1943. 

46-215.  Act  intended  as  additional  legislation.  It  is  expressly  pro- 
vided that  it  is  the  intention  of  this  legislative  assembly  that  the  enact- 
ment of  this  act  does  not  repeal  or  amend  any  of  the  now  existing  statutes 
relating  to  the  establishment  of  disease  control  areas  or  the  inspection, 
test,  treatment,  vaccination,  or  quarantine  of  livestock,  but  is  intended  as 
additional  legislation  for  the  establishment  of  disease  control  areas  and 
the  prevention  and  control  of  diseases  of  livestock. 
History:     En.  Sec.  4,  Ch.  94,  L.  1943. 

46-216.  (3269)  Sale  of  carcasses  unsanitarily  slaughtered  or  handled. 
It  shall  be  unlawful  for  any  person,  firm,  or  corporation  to  sell  as  food  for 
human  beings,  or  to  hold  or  possess  as  human  food  intended  for  sale,  the 
carcass  or  part  of  carcass  of  any  animal  slaughtered  under  unsanitary 
conditions,  or  which  carcass  or  part  of  carcass  has  been  prepared,  handled, 
or  kept  under  unsanitary  conditions;  and  it  shall  be  the  duty  of  the  live- 
stock sanitary  board  to  see  that  the  provisions  of  this  section  are  enforced. 

History:     En.  Sec.  10,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3269,  R.  C.  M.  1921.  AnimalsC=>15 

Cross-Reference  3    C'J-S-   Animals   §§  38'   39' 

Selling  diseased  carcasses,  penalty,  sees. 
94-35-172,  94-35-173. 
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46-217.  (3270)  Authority  of  municipal  corporations.  Nothing  in  this 
act  shall  prevent  the  governing  authority  of  any  municipal  corporation 
from  enacting  or  enforcing  ordinances  providing  for  the  inspection  of 
slaughterhouses,  meat  depots,  meat  markets,  meat  food  products,  cream- 
eries, butter  or  cheese  factories,  dairies,  and  dairy  products,  sold  or  offered 
for  sale  within  the  limits  of  such  municipal  corporation;  but  no  such 
ordinance  shall  be  enforced  in  conflict  with  the  powers  of  this  act  delegated 
to  the  livestock  sanitary  board,  its  officers  or  agents. 

History:     En.  Sec.  11,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3270,  R.  C.  M.  1921.  Municipal   Corporations€^611. 

62   C.J.S.  Municipal   Corporations   §  219. 

46-218.  (3271)  Classification  of  animals  as  to  compensation  for  slaugh- 
ter. Animals  with  reference  to  compensation  for  slaughter  by  direction 
of  the  Montana  livestock  sanitary  board  or  an  agent  thereof,  under  the 
provisions  of  this  act,  shall  be  divided  into  two  classes,  to  wit : 

1.  Animals  determined  by  the  state  veterinary  surgeon  or  by  a  deputy 
state  veterinary  surgeon  to  be  affected  with  an  incurable  disease  which  are 
destroyed  by  order  of  such  officer,  shall  be  designated  as  animals  of  class 
1  and  unless  otherwise  provided  each  of  such  animals  shall  be  paid  for  on 
the  basis  of  seventy-five  per  cent  (75%)  of  its  appraised  value.  The  county 
in  which  such  animal  was  owned  at  the  time  it  was  determined  to  be 
affected  with  an  incurable  disease  as  such  ownership  and  county  is  deter- 
mined by  affidavit  of  the  owner  of  the  animal  or  his  agent,  shall  be  liable 
in  part,  as  hereinafter  provided,  for  any  indemnity  to  be  paid  for  such 
animal.  Each  animal  directed  to  be  destroyed  shall  be  appraised  by  a 
representative  or  an  authorized  agent  of  the  Montana  livestock  sanitary 
board  with  the  owner  agreeing  in  writing  as  to  the  value  of  such  animal. 
When  thus  appraised,  due  consideration  shall  be  given  to  its  breeding 
value  as  well  as  its  dairy  or  meat  value  and  the  condition  of  the  animal 
as  to  the  disease  and  the  present  and  probable  effect  of  the  disease  on  the 
animal.  In  the  absence  of  such  agreement,  there  shall  be  appointed  three 
(3)  competent,  disinterested  parties,  one  appointed  by  the  Montana  live- 
stock sanitary  board,  one  by  the  owner,  and  a  third  by  the  first  two,  to 
appraise  each  such  animal  taking  into  consideration  its  breeding  value  as 
well  as  its  dairy  or  meat  value  and  the  condition  of  the  animal  as  to  the 
disease  and  the  present  probable  effect  of  the  disease  on  the  animal.  The 
judgment  of  the  majority  shall  be  the  judgment  of  said  appraisers  and 
shall  be  binding  upon  both  parties  as  the  final  determination  of  indemnity 
to  be  paid  for  each  such  animal;  provided  the  total  compensation  of  each 
of  such  appraisers  shall  be  limited  to  five  dollars  ($5.00)  for  such  group 
appraisal,  one-half  (%)  of  which  amount  shall  be  paid  by  the  Montana 
livestock  sanitary  board;  provided  the  total  amount  of  indemnity  paid  by 
the  state  and  any  county  for  any  such  animal  shall  not  exceed  the  actual 
sound  value  of  an  animal  of  its  class,  and  provided  further  that  the  total 
combined  amount  of  indemnity  paid  for  such  animal  by  the  state  and  any 
county  shall  not  exceed  the  sum  of  one  hundred  dollars  ($100.00)  for  any 
registered  purebred  animal  or  the  sum  of  fifty  dollars  ($50.00)  for  any 
grade    animal.     Animals    presented   for   appraisal    as    purebreds    shall   be 
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accompanied  by  their  registration  papers  at  the  time  of  appraisal  or  they 
shall  be  appraised  as  grades,  provided,  however,  if  purebreds  are  less 
than  three  (3)  years  old  and  not  registered,  the  Montana  livestock  sanitary 
board  may  grant  a  reasonable  time  for  their  registration,  and  presentation 
of  their  registration  papers  to  the  appraiser.  Registration  papers  shall 
accompany  the  claim  for  indemnity. 

2.  Animals  of  class  1  shall  be  paid  for  on  the  basis,  of  their  full 
appraised  value  as  herein  determined  in  event  no  evidence  of  such  incur- 
able disease  is  disclosed  by  autopsy,  bacteriologic,  serologic,  microscopic 
or  other  findings  provided  the  total  combined  amount  of  indemnity  paid  by 
the  state  and  any  county  for  any  such  animal  shall  not  exceed  the  actual 
sound  value  of  an  animal  of  its  class;  provided  further  that  the  total 
combined  amount  of  indemnity  paid  by  the  state  and  any  county  for  such 
animal  shall  not  exceed  one  hundred  dollars  ($100.00)  for  any  registered 
purebred  animal  or  fifty  dollars  ($50.00)  for  any  grade  animal. 

3.  Animals  determined  by  the  state  veterinary  surgeon  or  by  a  deputy 
state  veterinary  surgeon  to  be  affected  with  or  exposed  to  foot-and-mouth 
disease,  rinderpest,  contagious  pleura  pneumonia,  surra,  other  infectious- 
contagious,  communicable,  or  dangerous  disease,  which  is  not  of  its  nature 
necessarily  fatal,  which  animals  are  destroyed  by  order  of  such  officer  as  a 
sanitary  safeguard,  shall  be  designated  as  animals  of  class  2  and  each  such 
animal  shall  be  paid  for  on  the  basis  of  its  full  appraised  value,  which 
appraised  value  shall  be  determined  in  the  manner  set  out  in  subsection  1 
above.  The  appraisement  of  such  animals  shall  be  based  on  the  meat,  dairy, 
or  breeding  value  of  such  animal,  but  where  appraisement  is  based  on 
breeding  value  of  such  animal,  no  such  appraisement  shall  exceed  three 
(3)  times  its  meat  or  dairy  value.  The  total  amount  of  indemnity  paid  by 
the  state  for  any  such  animal  shall  not  exceed  the  actual  sound  value  of  an 
animal  in  its  class;  and  no  indemnity  whatever  for  any  such  animal  shall 
be  paid  by  any  county.  In  the  case  of  destruction  of  an  animal  afflicted 
with  brucellosis  (Bang's  disease),  no  indemnity  shall  be  paid  therefor, 
unless  the  livestock  sanitary  board  shall,  in  its  discretion,  determine  the 
best  interests  of  the  state  of  Montana  will  be  served  by  pa3^ment  of  an 
indemnity,  in  which  event  the  livestock  sanitary  board  shall  set  out  stand- 
ards of  indemnity  by  appropriate  rules  and  regulations,  and  shall  in  no 
event  pay  in  excess  of  one  hundred  dollars  ($100.00)  for  any  registered 
purebred  animal,  or  fifty  dollars  ($50.00)  for  any  grade  animal.  In  all 
cases  where  the  federal  government,  or  agency  other  than  the  state,  shall 
compensate  the  owner  in  whole  or  in  part  for  livestock  destroyed  as  a 
sanitary  safeguard,  the  amount  of  compensation  from  the  state  shall  be 
determined  as  provided  by  section  46-229. 

4.  Animals  which  may  be  injured  or  killed  while  they  are  being 
inspected  or  tested  in  accordance  with  an  order  of  the  Montana  livestock 
sanitary  board  of  [or]  its  agent,  and  which  animals  do  not  come  within 
either  class  1  or  class  2  as  herein  provided,  may  be  paid  for  at  their  full 
appraised  value,  and  the  claim  therefor  is  recommended  for  payment  at  a 
meeting  of  the  Montana  livestock  sanitary  board  and  is  approved  by  the 
state  board  of  examiners  and  where  it  is  shown  that  the  injury  or  death 
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of  such  animal  was  not  proximately  due  to  the  negligence  of  the  owner  or 
his  agent  the  whole  of  such  claim  when  so  approved,  shall  be  paid  out  of 
Montana  livestock  sanitary  board  funds  provided,  however,  that  the  limit 
of  indemnity  for  such  animal  paid  by  the  state  shall  not  exceed  that  fixed 
by  this  act  for  animals  of  class  2. 

History:     En.  Sec.  12,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3271,  R.  C.  M.  1921;   amd.  Sec.  Animals<§=>32. 

1,  Ch.  75,  L.   1943;   amd.   Sec.   1,   Ch.   107,  3   c.j.S.   Animals   §55. 

L-  1949.  2  Am.  Jur.  310,  Animals,   §  160. 

Compiler's  Note 

The  bracketed  word  "or"  was  inserted 
by   the   compiler. 

46-219.  (3272)  Payment  for  other  personal  property.  Personal  prop- 
erty other  than  livestock  destroyed  by  order  of  the  Montana  livestock 
sanitary  board  or  an  authorized  representative  thereof  shall  be  paid  for  on 
the  basis  of  its  appraised  value ;  such  appraised  value  to  be  determined 
in  the  manner  specified  in  the  preceding  section  for  the  determination  of 
the  appraised  value  of  animals. 

History:  En.  Sec.  13,  Ch.  262,  L.  1921; 
re-en.  Sec.  3272,  R.  C.  M.  1921;  amd.  Sec. 

2,  Ch.  75,  L.  1943. 

46-220.     (3273)  Indemnity — from  what  funds   paid.     In  payment  for 

animals  or  property  destroyed  by  order  of  the  livestock  sanitary  board, 

the  state  shall  pay  one-half  of  such  indemnity  out  of  any  moneys  at  the 

disposal  of  the  livestock  sanitary  board,  and  the  county  liable  in  part  for 

the  indemnity,  as  such  county  is  determined  by  this  act,   shall  pay  the 

one-half  part  of  such  total  indemnity  out  of  the  general  fund  of  the  county. 

History:  En.  Sec.  14,  Ch.  262,  L.  1921; 
re-en.  Sec.  3273,  R.  C.  M.  1921. 

46-221.  (3274)  Presentation  of  claims  for  indemnity.  Claims  against 
the  state  and  any  county  thereof  arising  from  the  destruction  of  animals 
or  property  destroyed  by  order  of  the  Montana  livestock  sanitary  board, 
shall  be  made  upon  official  forms  as  provided  by  the  Montana  livestock 
sanitary  board  which  must  contain  an  affidavit  by  the  owner  or  his  agent 
with  knowledge  of  the  facts  of  such  animal  or  property  certifying  to  the 
ownership  of  such  animal  or  animals  or  property  and  the  county  in  which 
they  are  owned,  and  that  such  animal  or  animals  have  been  destroyed  and 
the  property  destroyed,  as  the  case  may  be,  in  accordance  with  the  law,  and 
the  regulations  of  the  Montana  livestock  sanitary  board ;  and  such  claims 
must  be  accompanied  by  a  certificate  from  the  state  veterinary  surgeon  or 
his  authorized  deputy  or  agent  that  such  animal  or  animals  or  property,  as 
the  case  may  be,  were  ordered  destroyed.  Such  claims  shall  likewise  be 
accompanied  by  a  certificate  of  appraisement  as  such  appraisal  is  deter- 
mined under  section  46-218,  together  with  an  account  of  sale  showing  the 
net  proceeds  from  the  sale  of  the  animal  if  any,  paid  to  the  owner  of  the 
animal. 

History:  En.  Sec.  15,  Ch.  262,  L.  1921; 
re-en.  Sec.  3274,  R.  C.  M.  1921;  amd.  Sec. 
4,  Ch.  75,  L.  1943. 
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46-222.  Indemnity  for  class  2  animals  in  state  less  than  one  hundred 
and  twenty  days.  Indemnity  for  animals  of  class  2  when  such  animals 
have  not  been  within  the  state  of  Montana  for  at  least  one  hundred  and 
twenty  (120)  days  and  such  payment  is  authorized  by  the  Montana  live- 
stock sanitary  board  and  approved  by  the  state  board  of  examiners  as 
provided  for  in  subsection  5  of  section  46-228  shall  be  paid  out  of  livestock 
sanitary  board  funds. 

History:     En.  Sec.  5,  Ch.  75,  L.  1943. 

46-223.  Additional  to  existing  statutes.  It  is  specifically  declared  to 
be  the  intention  of  this  legislative  assembly  that  the  enactment  of  this 
act  does  not  repeal  or  amend  sections  46-226  and  46-227,  but  is  intended 
as  additional  legislation  to  facilitate  the  payment  of  indemnity  in  accord- 
ance with  federal  law  and  regulations  of  the  bureau  of  animal  industry, 
United  States  department  of  agriculture. 
History:     En.  Sec.  6,  Ch.  75,  L.  1943. 

46-224.  (3275)  Examination  and  payment  of  claims.  Claims  against 
the  state  arising  under  this  act,  if  found  correct,  shall  be  processed  as  pro- 
vided by  law  and  paid  from  any  funds  or  account  at  the  disposal  of  the 
livestock  sanitary  board. 

History:  En.  Sec.  16,  Ch.  262,  L.  1921; 
re-en.  Sec.  3275,  R.  C.  M.  1921;  amd.  Sec. 
21,  Ch.  97,  L.  1961. 

46-225.  (3276)  Same — payment  from  county  funds.  The  board  of 
county  commissioners  of  the  county  liable  in  part  for  the  indemnity  for 
any  such  animal  or  property  destroyed  shall  cause  to  be  paid  the  amount 
due  from  said  county  out  of  the  general  funds  of  the  county. 

History:  En.  Sec.  17,  Ch.  262,  L.  1921; 
re-en.  Sec.  3276,  R.  C.  M.  1921. 

46-226.     (3277)  Sale    of    condemned    carcasses — disposal    of    proceeds. 

AVhere  a  carcass  or  carcasses  of  animals  ordered  destroyed  by  this  act  are 
found,  upon  official  post-mortem  inspection,  to  be  fit  for  human  consump- 
tion, the  owner  shall  receive  the  net  proceeds  from  the  sale  of  such  carcass 
or  carcasses,  which  proceeds  shall  be  deducted  from  his  claim  against  the 
state  and  county  on  account  of  such  slaughter.  The  representative  of  the 
livestock  sanitary  board,  may,  when  considered  advisable  or  necessary  or 
when  it  is  desired  by  the  owner,  proceed  to  sell  the  carcass  or  carcasses 
upon  such  terms  as  shall  to  him  seem  to  the  best  interests  of  the  state,  and 
the  net  proceeds  obtained  therefrom  shall  be  paid  to  the  owner,  but  such 
procedure  shall  not  invalidate  the  owner's  claim  for  indemnity  for  any 
balance  due  him  as  provided  by  law. 

History:     En.  Sec.  18,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3277,  R.  C.  M.  1921;  amd.  Sec.  Animals@=>32. 

1,  Ch.  177,  L.  1937.  3   c.J.S.   Animals   §  55. 

46-227.     Rules   and  regulations — agreement   with   federal   government. 

Whenever   it   is   determined   by   the   livestock   sanitary    board    that    it    is 
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necessary  to  eradicate  or  control  any  infectious,  contagious,  communicable 
or  dangerous  disease  of  livestock  in  the  state,  in  co-operation  with  the 
United  States  bureau  of  animal  industry  or  other  federal  agency  and  to 
appraise  and  destroy  animals  affected  with,  or  which  have  been  exposed  to 
such  disease,  or  to  destroy  property  in  order  to  remove  the  infection  and 
complete  the  cleaning  and  disinfection  of  the  premises,  or  to  do  any  act  or 
incur  any  other  expense  reasonably  necessary  in  suppressing  such  disease, 
the  board  may  accept  and  adopt  on  behalf  of  the  state,  the  rules  and 
regulations  adopted  by  the  United  States  bureau  of  animal  industry  or 
other  federal  agency  under  authority  of  an  act  of  Congress,  or  such  portion 
thereof  deemed  necessary,  suitable  or  applicable,  and  adopt  such  other 
rules  and  regulations  as  it  deems  necessary  or  desirable  for  this  purpose, 
and  to  co-operate  with  the  United  States  bureau  of  animal  industry  or 
other  federal  agency  in  the  enforcement  of  such  rules  and  regulations  so 
accepted  and  adopted. 

History:     En.  Sec.  2,  Ch.  177,  L.  1937. 

46-228.  (3278)  Persons  entitled  to  indemnity.  The  owner  of  any 
animal  or  property  destroyed,  as  provided  in  this  act,  shall  be  entitled  to 
indemnity  therefor  as  herein  provided,  except  in  the  following  cases : 

1.  Animals  belonging  to  the  United  States. 

2.  Animals  brought  into  the  state  violating  any  provisions  of  this  act, 
or  regulations  of  the  livestock  sanitary  board. 

3.  Animals  which  the  owner  or  claimant  knew  to  be  diseased,  or  had 
notice  thereof  at  the  time  they  came  into  his  possession. 

4.  Animals  which  had  the  disease  for  which  they  were  slaughtered, 
or  which  were  destroyed  by  reason  of  exposure  to  such  disease,  at  the  time 
of  their  arrival  in  the  state ;  providing,  however,  that  any  animal  or  animals 
of  the  second  class  which  were  shipped  into  the  state  of  Montana  in  ac- 
cordance with  the  livestock  sanitary  board  regulations  and  accompanied  by 
the  proper  certificate  of  health  from  a  recognized  state  or  federal  veter- 
inarian may  be  paid  for  when  such  payment  is  authorized  at  a  meeting  of 
the  livestock  sanitary  board. 

5.  Animals  which  have  not  been  within  the  state  of  Montana  for  at 
least  one  hundred  and  twenty  days  prior  to  the  discovery  of  the  disease  ; 
provided,  that  animals  of  the  second  class  which  have  not  been  in  the 
state  one  hundred  and  twenty  days  may  be  paid  for  when  such  payment 
is  authorized  at  a  meeting  of  the  livestock  sanitary  board. 

6.  When  the  owner  or  agent  has  not  used  reasonable  diligence  to 
prevent  disease  or  exposure  thereto. 

7.  AVhen  the  owner  or  agent  has  not  complied  with  the  rules  and  regu- 
lations of  the  livestock  sanitary  board  with  respect  to  animals  condemned. 

8.  No  compensation  or  indemnity  will  be  paid  for  the  destruction  of 
any  livestock  affected  with  tuberculosis,  or  other  infectious,  contagious, 
communicable,  or  dangerous  disease,  unless  the  entire  herd  or  band  of 
which  such  affected  livestock  is  a  part  shall  be  under  the  supervision  of 
the  livestock  sanitary  board  for  the  eradication  of  such  disease. 
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9.     When  animals  condemned  are  not  destroyed  within  sixty  days  after 

they  have  been  determined  to  be  affected  with  or  exposed  to  a  disease 

which  requires  them  to  be  destroyed  by  order  of  the  livestock  sanitary 

board. 

History:  En.  Sec.  19,  Ch.  262,  L.  1921; 
re-en.  Sec.  3278,  R.  C.  M.  1921;  amd.  Sec. 
22,  Ch.  97,  L.  1961. 

46-229.     (3279)   Compensation  from  federal  government  or  other  agency. 

In  all  cases  where  the  federal  government,  or  agency  other  than  the  state 

or  county,  shall  compensate  the  owner  in  whole  or  in  part  for  livestock  or 

property  destroyed  by  order  of  the  Montana  livestock  sanitary  board,  then 

the  amount  of  such  compensation  from  the  federal  government,  or  other 

agency,  shall  be  deducted  from  the  owner's  claim,  as  filed  against  the  state 

and  county,  that  is,  from  the  balance  that  remains  after  the  net  salvage 

price  received  from  the  sale  or  other  disposal  of  the  condemned  animal  has 

been  deducted  from  the  appraised  value ;  and  provided  further,  that  where 

the  owner,  or  agent,  of  such  livestock  or  property  destroyed  by  order  of 

the  Montana  livestock  sanitary  board  shall  forfeit  any  indemnity  which 

the  owner  would  otherwise  be  entitled  to  from  the  federal  government,  or 

compensating  agency  other  than  the  state  or  county  by  violation  of  the 

regulations  of  the  federal  government,  or  other  agency,  then  and  in  such 

case  an  amount  equal  to  the  indemnity  which  would  have  been  paid  by  the 

federal  government,  or  other  indemnifying  agency,  but  for  the  forfeiture, 

shall  likewise  be  deducted  from  the  owner's  claim ;  that  is,  the  balance  that 

remains  after  the  net  salvage  price  received  from  the  sale  or  other  disposal 

of  the  condemned  animal  has  been  deducted  from  the  appraised  value. 

History:     En.  Sec.  20,  Ch.  262,  L.  1921;       3,  Ch.  75,  L.  1943;   amd.  Sec.  1,  Ch.  164, 
re-en.  Sec.  3279,  R.  C.  M.  1921;  amd.  Sec.      L.    1945. 

46-230.  (3280)  Expenses,  how  paid.  —  lien  and  foreclosure.  The  ex- 
pense of  inspecting,  testing,  supervision  of  quarantine,  supervision  of 
dipping,  supervision  of  disinfection,  and  supervision  of  other  treatment  of 
livestock  by  the  livestock  sanitary  board,  under  the  provisions  of  this  act, 
and  the  sanitary  inspection  of  dairies,  packing  houses,  meat  depots,  slaugh- 
terhouses, milk  depots,  and  other  premises  as  provided  in  this  act,  shall 
be  paid  for  by  the  livestock  sanitary  board  out  of  such  funds  as  they  may 
have  at  their  command;  provided,  however,  that  the  owner  of  such  live- 
stock or  property  shall  be  liable  for  all  expenses,  save  the  salary  of  the 
supervising  officer  or  officers,  representing  this  board,  when  such  owner, 
agent,  or  person  in  charge  of  such  livestock  or  property  shall  have  violated 
the  regulations  of  the  livestock  sanitary  board,  and  such  expenses  shall  be 
a  lien  upon  the  livestock  or  other  property,  and  the  agent  of  the  livestock 
sanitary  board  may  retain  possession  of  the  livestock  until  the  charges  and 
expenses  are  paid ;  but  the  lien  shall  not  be  dependent  upon  possession, 
and  the  lien  may  be  foreclosed  in  the  name  of  the  agent  of  the  livestock 
sanitary  board  by  selling  of  the  stock,  or  as  many  as  may  be  necessary  to 
pay  the  sum  of  the  costs,  by  sale  at  public  auction,  and  ten  days'  notice 
by  posting  thereof  in  three  public  places  in  the  county,  or  such  lien  may 
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be  foreclosed  by  an  action  in  any  court  of  competent  jurisdiction  against 

the  owner  of  the  livestock  to  recover  the  amount  of  charges  and  expenses. 

History:     En.  Sec.  21,  Ch.  262,  L.  1921; 
re-en.  Sec.  3280,  R.  C.  M.  1921. 

46-231.     (3281)  Expense  of  cleaning  and  disinfecting  carriers'  facilities. 

The  expense  of  cleaning  and  disinfection  of  cars,  yards,  or  other  trans- 
portation facilities  of  a  common  carrier,  when  required  by  the  livestock 
sanitary  board,  shall  be  a  charge  against  and  collectible  from  such  com- 
mon carrier;  and  likewise  the  expense  of  supervising  the  cleaning  and 
disinfection  of  cars  for  transportation  of  livestock,  when  required  at  any 
point  other  than  disinfection  points  agreed  upon  between  the  board  and 
the  carrier,  shall  be  a  charge  against  and  collectible  from  such  common 
carrier. 

History:     En.  Sec.  22,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3281,  R.  C.  M.  1921.  Animals<©=^31. 

3   C.J.S.   Animals  §  53. 

46-232.  (3282)  Licensing  of  milk  plants  and  dairies  selling  milk  or 
cream  for  public  consumption.  It  shall  be  unlawful  for  the  following 
classes  of  business  to  operate  in  the  state  of  Montana  without  first  securing 
a  license  from  the  livestock  sanitary  board,  to  wit: 

1.  All  dairies  selling  milk  or  cream  for  public  consumption  in  the  form 
in  which  it  is  originally  produced  and  without  having  been  converted  into 
some  manufactured  product. 

2.  Condensed,  evaporated  or  powder  milk  plants. 

3.  Milk  plants.  A  milk  plant,  as  the  term  is  used  in  this  act,  shall  be 
defined  as  a  place  where  milk  or  cream,  or  both,  is  purchased  or  collected 
and  prepared  for  distribution  to  the  consumer  in  liquid  form  but  is  not 
produced  at  such  place. 

The  licenses  herein  provided  for  shall  expire  on  the  last  day  of  Decem- 
ber of  the  current  year  in  which  they  are  issued.  Said  licenses  may  be 
revoked  at  any  time  by  the  livestock  sanitary  board,  or  said  veterinary 
surgeon  when  they,  or  he,  shall  determine  that  a  person  to  whom  the  license 
is  issued  has  failed  to  comply  with  the  rules  and  regulations  of  the  live- 
stock sanitary  board,  or  has  failed  to  conduct  his  establishment  in  a 
sanitary  manner.  All  licenses  collected  and  herein  provided  for  shall  be 
paid  into  the  general  fund. 

Dairies  producing  milk  or  cream  for  sale  to  any  dairy  products  manu- 
facturing plant,  or  dairies  producing  only  butter,  shall  not  be  required  to 
take  out  a  license  but  shall  be  required  to  comply  with  all  the  laws  of  the 
state,  and  with  the  regulations  of  the  livestock  sanitary  board  governing 
dairies.  The  livestock  sanitary  board,  or  its  agent,  are  hereby  authorized 
to  issue  a  restraining  order  prohibiting  any  dairy  from  selling  or  giving 
away  any  milk  or  cream  not  produced  or  handled  in  accordance  with  the 
laws  of  Montana,  or  the  regulations  of  the  livestock  sanitary  board.  It 
shall  be  unlawful  for  any  dairy,  while  so  restrained,  to  sell  or  give  away 
for  public  consumption  any  milk  or  cream  produced  or  handled  by  such 
dairy  and  it  shall  likewise  be  unlawful  for  any  dairy  products  manufac- 
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turing  plant,  milk  plant,  or  cream  station  to  purchase  or  use  the  cream  or 
milk  from  a  dairy  while  such  dairy  is  restrained  by  the  livestock  sanitary 
board  from  selling  milk  or  cream. 

The  following  schedule  of  license  fees  shall  be  charged  for  all  licenses 
issued  under  the  provisions  of  this  section: 

Condensed,  evaporated  or  powdered  milk  factories  having  an  output 
of  less  than  five  hundred  thousand  pounds,  five  dollars  ($5.00). 

Condensed,  evaporated  or  powdered  milk  factories  having  an  output  of 
more  than  five  hundred  thousand  pounds,  twenty-five  dollars   ($25.00). 

Milk  plants,  five  dollars   ($5.00). 

Dairies  of  less  than  twenty  cows,  one  dollar  ($1.00). 

Dairies  of  more  than  twenty  cows,  two  and  50/100  dollars   ($2.50). 

Any  person,  firm  or  corporation  violating  any  of  the  provisions  of  this 

act  or  violating  any  restraining  order  of  the  livestock  sanitary  board  herein 

provided  for  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  shall 

be  punished  as  provided  by  the  laws  of  Montana  for  the  punishment  of 

misdemeanors. 

History:     En.  Sec.  23,  Ch.  262,  L.  1921;  ants  was  not  going  to  speak  truthfully  and 

re-en.  Sec.  3282,  R.  C.  M.  1921;  amd.  Sec.  county    prosecutor    threatened    defendant 

11,  Ch.  35,  L.  1923;  amd.  Sec.  1,  Ch.  170,  with   perjury   charges.   State   v.   Peterson, 

L.    1929.  —  M  — ,  356  P  2d  925,  929. 

Cross-References  Collateral  References 

Carrying    on    business    without    license,  Food<§=>3. 

penalty,  sec.  94-1511.  36  C.J.S.  Food  §  12. 

Inspection  and  licensing  of  dairies  and  See  generally,  2  Am.  Jur.  393,  Agricul- 

dealers  in  milk  and  milk  products,  sees.  ture;  22  Am.  Jur.  850,  Food,  §§  59  et  seq. 
3-2401,  3-2457,  27-111,   27-408  to   27-412. 

Constitutionality    of    regulations    as    to 

Prosecution  of  Violations  milk.  18  ALE  235. 

Defendants  convicted  of  violating   this  Construction    and    application    of    regu- 

section  were  entitled  to  a  new  trial  where  lations  as  to  milk.  122  ALK  1062. 
it  was  insinuated  that  one  of  the  defend- 

46-233.  (3283)  Exceptions  of  certain  producers  of  meats  and  dairy 
products.  On  and  after  the  passage  and  approval  and  effective  date  of 
this  act,  the  owners  or  operators  of  slaughterhouses,  packing  houses,  meat 
depots,  dairies,  creameries,  butter  factories,  cheese  factories,  or  other 
places  of  business  engaged  in  the  production,  storage  or  transportation  of 
meats,  meat  foods,  or  dairy  products,  shall  not  be  required  to  procure  a 
license  from  the  state  board  of  health,  in  so  far  as  the  business  of  produc- 
tion, storage  or  transportation  of  such  food  products  are  concerned,  but 
nothing  in  this  act  contained  shall  be  construed  to  limit  or  conflict  with 
the  supervision  or  regulation  of  the  sanitary  condition  of  any  restaurant, 
hotel,  boardinghouse,  or  retail  market,  or  the  products  sold  or  offered  for 
sale  thereat,  by  the  state  board  of  health,  nor  shall  this  act  be  construed  to 
limit  or  conflict  with  the  duties  imposed  by  law  on  the  state  board  of 
health  to  make  and  enforce  sanitary  regulations  for  the  eradication  or  con- 
trol of  any  epidemic  of  human  disease  which  may  exist  in  any  community. 

History:     En.  Sec.  24,  Ch.  262,  L.  1921;  Cross-References 

re-en.  Sec.  3283,  R.  C.  M.  1921.  Butchers'  license,  sec.  46-501  et  seq. 

Meat   market  license,   sec.   27-111. 
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Collateral  References  3    C.J.S.   Animals   §  38;    36   C.J.S.  Food 

Animals<3=»15;    Food<§=>3;    Warehouse-       §  125   93   C.J.S.    Warehousemen    and    Safe 
men®=>6.  Depositaries  §  5. 

46-234.     (3284)  Co-operation  by  public  officers.     It  shall  be  the  duty  of 

the  state  and  several  local  boards  of  health  of  any  county,  city,  town,  or 

village  in  this  state  to  co-operate  with  and  assist  the  livestock  sanitary 

board  in  all  matters  relating  to  the  execution  of  its  sanitary  powers  as  to 

livestock  and  their  food  products  under  this  act,  in  such  manner  as  may 

be  by  the  livestock  sanitary  board  prescribed,  either  by  general  regulation 

or  direct  order. 

History:     En.  Sec.  25,  Ch.  262,  L.  1921; 
re-en.  Sec.  3284,  R.  C.  M.  1921. 

46-235.  (3285)  Slaughterhouse  license — fees  and  renewals.  It  shall  be 
unlawful  for  any  person,  firm  or  corporation  to  maintain  or  conduct  any 
slaughterhouse  or  meat  packing  house  or  meat  depot  in  this  state  without 
having  a  license  issued  by  the  livestock  sanitary  board.  The  annual  fee  for 
all  licenses  issued  under  the  provisions  of  this  section  shall  be  one  dollar 
and  shall  be  paid  into  the  general  fund.  All  licenses  shall  be  made  to  expire 
on  the  last  day  of  December  of  the  current  year  in  which  they  are  issued, 
and  shall  be  renewed  by  said  board  upon  request  of  the  licensee ;  provided, 
that  when  the  livestock  sanitary  board  shall  find  that  the  place  for  which 
such  license  is  issued  is  not  conducted  in  accordance  with  the  rules,  reg- 
ulations, and  orders  of  said  board,  made  and  promulgated  in  accordance 
with  the  provisions  of  this  act,  then  said  board  shall  revoke  such  license 
and  shall  not  renew  the  same  until  such  place  is  put  in  a  sanitary  condition 
in  accordance  with  such  rules  and  regulations ;  provided,  further,  that 
all  licenses  now  issued  by  the  state  board  of  health  for  the  operation  of 
slaughterhouses  or  meat  packing  houses  or  meat  depots  shall  continue  in 
effect  for  the  period  of  said  license,  unless  canceled  by  the  livestock  sani- 
tary board  for  good  cause  shown. 

History:     En.  Sec.  26,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3285,  R.  C.  M.  1921.  Animals<§=>15. 

Cross-Reference  3  C'J-S-  Animals  §  38- 

Penalty    for    pollution    of    streets    and 
streams,  sec.  94-3542. 

46-236.  (3286)  Duty  to  report  contagious  diseases.  Any  person,  in- 
cluding the  owner  or  custodian,  who  has  reason  to  suspect  the  existence  of 
a  dangerous,  infectious,  contagious,  or  communicable  disease  in  livestock, 
or  the  presence  of  exposed  animals  to  such  disease,  at  any  point  within  the 
state  of  Montana  shall  forthwith  give  notice  thereof  to  the  state  veterinary 
surgeon. 

History:     En.  Sec.  27,  Ch.  262,  L.  1921;  Cross-Reference 

re-en.  Sec.  3286,  R.  C.  M.  1921.  Failure    to    report    infectious    disease) 

penalty,   sec.    94-35-194. 

46-237.  (3287)  Diseased  animals  not  to  run  at  large — burial  of  car- 
casses. It  shall  be  unlawful  for  any  owner,  agent,  or  person  in  charge  of 
any  domestic  animal  or  animals  that  are  known  to  be  suffering  from  or 

20 


SANITARY   BOARD  46-242 

exposed  to  a  dangerous,  infectious,  contagious,  or  communicable  disease, 
to  permit  such  animal  or  animals  to  run  at  large  on  the  public  range  or 
public  highway ;  and  it  shall  be  the  duty  of  the  owner  or  agent  or  person  in 
charge  of  animals  which  died,  or  they  have  reason  to  suspect  did  die  from 
an  infectious,  contagious,  communicable,  or  dangerous  disease,  to  properly 
bury  or  burn  the  same. 

History:     En.  Sec.  28,  Ch.  262,  L.  1921;  Collateral  References 

re-en.   Sec.  3287,  R.  C.  M.  1921.  Animals®=»30,  32. 

Cross-Reference  3  C'J-S'  Ani™als  §§  52>  55' 

Diseased  animals  running  at  large  pro- 
hibited, penalty,   sec.   94-3559. 

46-238.  (3288)  Penalty  for  violation  of  act.  Any  person,  persons, 
firm,  or  corporation  violating  any  provision  of  this  act,  or  the  rule,  regula- 
tion, or  order  promulgated  by  authority  of  same,  shall  be  guilty  of  a 
misdemeanor ;  violations  of  this  act  shall  be  tried  without  undue  delay  in 
any  court  of  competent  jurisdiction. 

History:     En.  Sec.  29,  Ch.  262,  L.  1921;  Cross-Reference 

re-en.   Sec.  3288,   R.   C.  M.   1921.  Contagious  diseases,  penalties  respecting 

animals    having,    sees.    94-3593,    94-3594. 

46-239.  (3289)  Same — civil  liability.  Any  person,  or  persons,  firm,  or 
corporation  violating  any  of  the  provisions  of  this  act  or  regulations  or 
orders  of  the  livestock  sanitary  board  (or  state  veterinary  surgeon),  shall 
be  liable  for  all  damages  which  may  be  sustained  by  any  person  or  persons 
by  reason  of  such  act  or  acts,  which  damages  may  be  recovered  by  such 
person  or  persons  in  a  civil  action  in  any  court  of  competent  jurisdiction. 

History:     En.  Sec.  30,  Ch.  262,  L.  1921;  Collateral  References 

re-en.   Sec.  3289,  R.  C.  M.  1921.  Animals<S=15,  35. 

3  C.J.S.  Animals  §§  38,  65. 

46-240.     (3290)     Power    of    board    concerning    oaths    and    witnesses. 

Whenever  in  the  exercise  of  their  powers  or  the  discharge  of  their  duties, 
it  shall  become  necessary  or  proper  for  any  member  of  the  livestock  sani- 
tary board,  the  state  veterinary  surgeon,  or  authorized  agent  to  investigate 
facts  and  conditions,  they  are  hereby  authorized  to  administer  oaths,  take 
affidavits  and  compel  the  attendance  and  testimony  of  witnesses. 

History:     En.  Sec.  31,  Ch.  262,  L.  1921; 
re-en.  Sec.  3290,  R.  C.  M.   1921. 

46-241.  (3291)  Livestock  sanitary  board  account.  There  shall  be  cre- 
ated the  livestock  sanitary  board  account,  which,  in  addition  to  the  livestock 
sanitary  board  fund,  shall  be  used  to  defray  all  expenses  of  the  livestock 
sanitary  board  created  by  this  act. 

History:     En.  Sec.  32,  Ch.  262,  L.  1921; 
re-en.  Sec.  3291,  R.  C.  M.  1921. 

46-242.     (3292)  Annual  report  of  state  veterinary  surgeon.     The  state 

veterinary  surgeon  shall  on  or  before  the  thirty-first  day  of  December  of 

each  year  make  a  written  report  to  the  livestock  sanitary  board,  which 

report  must  be  transmitted  by  them  to  the  governor. 

History:     En.  Sec.  33,  Ch.  262,  L.  1921; 
re-en.  Sec.  3292,  R.  C.  M.  1921. 
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46-243.     (3293)  Personal  liability— members  and  officers  of  board.    No 

member  of  the  livestock  sanitary  board,  or  any  officer,  agent,  or  employee 
of  said  board,  shall  be  personally  liable  or  held  for  any  damage  resulting 
from  his  official  acts  or  decisions  in  pursuance  of  this  act,  or  any  rule, 
regulation,  or  order  promulgated  under  this  act,  except  it  be  for  his  own 
willful  wrong  or  gross  negligence. 

History:     En.  Sec.  34,  Ch.  262,  L.  1921;       meet    a    threatening    situation    involving 
re-en.   Sec.  3293,  R.   C.  M.   1921.  rabies.  Euona  v.  City  of  Billings,  —  M  — , 

323  P  2d  29,  31. 

Emergency  Quarantine  Measures 

A  city,  the  chief  of  police,  and  police  Collateral  References 

officers    were    not    liable    to    a    dog   owner  Animals<§=>32. 

for  damages  for  killing  the  dog  under  an  3   C.J.S.  Animals   §  55. 

emergency    quarantine   measure   passed   to 

46-244.  (3294)  Effect  of  partial  invalidity  of  act.  If  any  clause,  sen- 
tence, paragraph,  or  part  of  this  act  shall  for  any  reason  be  adjudged 
by  any  court  of  competent  jurisdiction  to  be  invalid,  such  judgment  shall 
not  affect,  impair,  or  invalidate  the  remainder  thereof,  but  shall  be  confined 
in  its  operation  to  the  clause,  sentence,  paragraph,  or  part  thereof  directly 
involved  in  the  controversy  in  which  such  judgment  shall  have  been 
rendered. 

History:     En.  Sec.  35,  Ch.  262,  L.  1921;  Collateral  References 

re-en.  Sec.  3294,  R.  C.  M.  1921.  Statutes<3==>64. 

82   C.J.S.  Statutes   §  92. 

46-245.     (3295.1)  Governor  may  prohibit  importation  of  animals  from 

localities  where  disease  exists.     Whenever  the  governor  has  good  reason  to 

believe  that  any  disease  dangerous  or  inimical  to  the  livestock  or  poultry 

industry,  or  dangerous  to  dogs  or  other  animals,  had  become  epidemic  in 

certain  localities  in  any  other  state,  territory,  District  of  Columbia,  or  other 

country,   he   shall   issue   a   proclamation   designating   such   localities,    and 

prohibiting  the  importation  therefrom  into  this  state,  except  under  such 

restrictions  as  he  may  deem  proper,  of  any  livestock,  poultry,  dogs  or  other 

animals,  or  articles,  or  commodities  likely  to  convey  such  disease  or  diseases. 

History:     En.  Sec.  1,  Ch.  31,  L.  1925.  Collateral   References 

Animals<©==>31. 

3  C.J.S.  Animals  §  53. 

46-246.  (3295.2)  Penalty  for  violation.  Any  person  who,  after  the 
publication  of  such  proclamation  knowingly  receives  any  livestock,  dog, 
fowl,  or  other  animal,  or  article,  or  commodity  designated  in  such  procla- 
mation as  likely  to  convey  disease  from  any  of  the  prohibited  districts,  and 
transports  or  conveys  the  same  within  the  limits  of  this  state,  is  punishable 
by  imprisonment  in  the  county  jail,  for  not  less  than  60  days,  nor  more  than 
8  months,  and  by  a  fine  of  not  less  than  $300.00,  nor  more  than  $5000.00, 
or  by  both  such  fine  and  imprisonment,  and  is  further  liable  for  any  and 
all  damages  and  loss  that  may  be  sustained  by  any  person  or  persons  by 
reason  of  the  disobedience  of  such  proclamation. 
History:     En.  Sec.  2,  Ch.  31,  L.  1925. 
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CHAPTER  3 
TUBERCULIN  REGULATION,  SALE  AND  DISTRIBUTION 

Section   46-301.     Tuberculin — permission  for  sale  or  distribution  of. 
46-302.     Same — report  of  sales  or  distribution. 
46-303.     Violation  of  act  a  misdemeanor — penalty. 

46-301.     (3296)  Tuberculin  —  permission   for   sale   or   distribution   of. 

Any  person,  firm,  or  corporation  desiring  to  sell  or  distribute  tuberculin 
for  animal  use  in  the  state  of  Montana  must  first  secure  permission  from 
the  livestock  sanitary  board. 

History:     En.  Sec.  1,  Ch.  118,  L.  1917;  Collateral  References 

re-en.  Sec.  3296,  R.  C.  M.  1921.  Animals@=>29. 

Cross-Reference  3   C'J-S'  Animals  §  51. 

Tuberculin  test  given  dairy  cattle,  sec. 
27-106. 

46-302.     (3297)  Same — report   of    sales    or   distribution.     Any   person, 

firm,  or  corporation,  having  secured  permission  from  the  livestock  sanitary 

board  to  sell  or  distribute  tuberculin  for  animal  use  within  this  state  as 

prescribed   in   the   preceding  section,   shall,   on   the   same   day   of   selling, 

furnishing,   or   supplying   tuberculin,   report   in   writing   to   the   livestock 

sanitary  board  the  name  or  names  and  address  of  the  person  or  persons 

furnished,   including  a  statement   of  the   amount   of   tuberculin   supplied. 

History:     En.  Sec.  2,  Ch.  118,  L.  1917; 
re-en.  Sec.  3297,  R.  C.  M.  1921. 

46-303.  (3298)  Violation  of  act  a  misdemeanor — penalty.  Any  person, 
firm,  or  corporation  violating  any  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  punished  by  a  fine  of  not  less  than  twenty- 
five  dollars  and  not  more  than  five  hundred  dollars,  or  by  imprisonment 
for  not  less  than  thirty  days  and  not  more  than  ninety  days,  or  both  fine 
and  imprisonment. 

History:     En.  Sec.  3,  Ch.  118,  L.  1917; 
re-en.  Sec.  3298,  R.  C.  M.  1921. 


CHAPTER  4 
MONTANA  MEAT  INSPECTION  LAW 

Section   46-401.     Montana  meat  inspection  law. 

46-402.     Inspection  and  grading  of  meat. 

46-403.     Employment  of  experts  authorized. 

46-404.     Time  for  slaughtering  animals. 

46-405.  Ante-mortem  inspection  of  animals — notice  to  refrain  from  slaugh- 
tering— penalty  for  violation. 

46-406.  Post-mortem  inspection — evidence — marking  of  passed  and  condemned 
carcasses — disposal  of  condemned  carcasses. 

46-407.     Application  for  inspection  service — numbering  of  establishments. 

46-408.     Sale  of  inspected  and  marked  carcasses  authorized — exception. 

46-409.  Unlawful  to  possess  stamps  of  or  similar  to  those  of  livestock  sanitary 
board. 

46-410.  Rules  and  regulations  to  be  provided  for  execution  of  provisions — 
guidance  by  rules  of  United  States  department  of  agriculture. 
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46-411.     Unlawful  to  operate  unsanitary  slaughterhouse. 

46-412.     Penalty  for  violations  of  provisions  or  regulations. 

46-413.     Construction  of  act  not  to  interfere  with  regulations  of  state  board 

of  health. 
46-414.     Municipalities  may  regulate  if  not  in  conflict  with  act. 
46-415.     Additional  to  existing  statutes. 

46-401.     (3298.1)  Montana  meat  inspection  law.    This  act  shall  be  known 

as  "the  Montana  meat  inspection  law." 

History:     En.  Sec.   1,   Ch.   142,  L.  1931.  Validity,  construction,    and    application 

of  statutes  or  ordinances  relating  to  in- 
Collateral  References  spection  of  food  sold  at  retail.  127  ALR 
22  Am.  Jur.  819,  Food,  §§  18,  19.                   322. 

46-402.  (3298.2)  Inspection  and  grading  of  meat.  The  livestock  sani- 
tary board  is  hereby  empowered  to  establish  a  system  of  meat  inspection 
and  meat  grading  in  cities  of  the  first  class  and  in  any  other  city,  town, 
county  or  district  when  considered  necessary  for  the  public  health  or 
welfare  and  are  given  supervision  over  all  establishments  used  in  the 
business  of  slaughtering  and  preparing  animals  for  food  purposes  in  the 
state  of  Montana,  except  establishments  slaughtering  or  preparing  animals 
for  food  purposes  where  inspection  is  maintained  by  the  bureau  of  animal 
industry  of  the  United  States  department  of  agriculture.  And  the  livestock 
sanitary  board  is  empowered  and  directed  at  any  and  all  times  to  visit  any 
establishment,  place,  or  premise  where  animals  are  slaughtered  or  pre- 
pared for  food  purposes,  as  well  as  all  retail  meat  markets,  meat  canneries, 
sausage  factories,  curing  and  smoke  houses,  and  similar  places,  for  the 
purpose  of  determining  the  wholesomeness  and  healthfulness  of  animals 
slaughtered  for  food  purposes,  meats  and  meat  food  products  intended  for 
human  consumption  and  the  sanitary  conditions  of  buildings,  drainage, 
sewage,  cleanliness,  equipment,  utensils,  employees,  clothing,  water  supply, 
and  disposal  of  refuse,  and  the  livestock  sanitary  board  is  further  author- 
ized and  empowered  to  provide  suitable  rules  and  regulations  to  insure  a 
healthful,  wholesome,  and  safe  meat  supply  for  the  state  of  Montana. 
History:     En.  Sec.  2,  Ch.  142,  L.  1931.  Collateral  References 

Animals®^^. 

3  C.J.S.  Animals  §  38. 

22  Am.  Jur.  837,  Food,  §45. 

46-403.  (3298.3)  Employment  of  experts  authorized.  For  the  purpose 
of  this  act,  the  Montana  livestock  sanitary  board  is  authorized  to  employ 
persons  skilled  in  the  inspection  of  meats  and  meat  food  products  for 
wholesomeness  and  healthfulness,  necessary  additional  employees  and 
equipment  as  required,  and  such  board  is  authorized  to  utilize  and  employ 
in  the  enforcement  of  this  act  any  employee  or  agent  of  the  Montana  live- 
stock sanitary  board. 

History:     En.  Sec.  3,  Ch.  142,  L.  1931. 

46-404.     (3298.4)  Time  for  slaughtering  animals.     No  animal  shall  be 

slaughtered  for  food  purposes  in  the  state  of  Montana  except  between  the 

hours  of  five  o'clock  a.  m.  and  nine  o'clock  p.  m.,  unless  a  special  permit  in 

writing  is  issued  by  the  livestock  sanitary  board  or  their  authorized  agent. 

History:     En.  Sec.  4,  Ch.  142,  L.  1931. 
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46-405.  (3298.5)  Ante-mortem  inspection  of  animals  —  notice  to  re- 
frain from  slaughtering — penalty  for  violation.  When  it  is  deemed  neces- 
sary, in  order  to  safeguard  the  public  health,  the  livestock  sanitary  board 
shall  cause  to  be  made  an  ante-mortem  inspection  of  any  cattle,  sheep, 
swine,  or  other  animals  before  being  slaughtered  for  food  purposes.  Such 
inspection  shall  be  made  prior  to  slaughter  and  satisfactory  facilities  shall 
be  provided  for  conducting  such  examinations  and  separating  from  the 
passed  animals  those  deemed  unfit  for  immediate  slaughter,  and  if  any 
owner  or  person  in  charge  is  about  to  slaughter  for  food  purposes  any 
animal  or  animals,  which  the  livestock  sanitary  board  believes  may  be 
affected  with  disease,  said  board  shall  notify  the  owner  or  person  in  charge 
of  said  animals  to  refrain  from  slaughtering  them  for  food  purposes  until 
the  previously  mentioned  ante-mortem  examination  shall  be  completed,  and 
any  owner  or  person  slaughtering  animals  for  food  purposes  after  notifica- 
tion by  the  livestock  sanitary  board  shall  be  guilty  of  a  misdemeanor; 
provided,  however,  that  no  owner  or  person  shall  be  required  to  refrain 
from  slaughtering  animals  for  a  period  longer  than  seventy-two  (72)  hours. 
History:     En.  Sec.  5,  Ch.  142,  L.  1931. 

46-406.  (3298.6)  Post-mortem  inspection — evidence — marking  of  passed 
and  condemned  carcasses — disposal  of  condemned  carcasses.  The  livestock 
sanitary  board  is  authorized  to  provide  post-mortem  inspection  of  all 
animals  slaughtered  for  food  purposes  in  any  or  all  establishments  in  the 
state  of  Montana,  if  they  deem  the  same  necessary  in  order  to  safeguard 
the  public  health  or  welfare.  The  head,  tongue,  tail,  thymus  glands,  viscera, 
and  other  parts  and  blood  used  in  the  preparation  of  meat  food,  meat 
food  products,  or  medicinal  products  shall  be  retained  in  such  a  manner  as 
to  preserve  their  identity  until  after  the  post-mortem  examination  has  been 
completed.  Carcasses  and  parts  thereof  found  to  be  sound,  healthful  and 
wholesome  after  inspection,  fit  for  human  food  shall  be  passed  and  may  be 
marked  in  the  following  manner :  "Mont.  L.  S.  S.  B.  Inspected  and  Passed." 
This  mark  may  also  include  any  number  given  the  establishment.  Each 
carcass  or  part  thereof  which  is  found  on  post-mortem  inspection  to  be 
unsound,  unhealthful,  unwholesome,  or  otherwise  unfit  for  human  food 
shall  be  marked  conspicuously  by  the  inspector  at  the  time  of  inspection 
with  the  words,  "Mont.  L.  S.  S.  B.  Inspected  and  Condemned,"  and  such 
carcasses  or  parts  thereof,  under  the  supervision  of  the  inspector,  shall  be 
rendered  unfit  for  human  consumption  in  a  manner  approved  by  the 
livestock  sanitary  board. 

History:     En.  Sec.  6,  Ch.  142,  L.  1931. 

46-407.  (3298.7)  Application  for  inspection  service — numbering  of  es- 
tablishments. Any  person,  firm  or  corporation  engaged  in  the  slaughtering 
of  cattle,  sheep,  swine,  or  other  animals  for  food  purposes,  within  any 
area  designated  by  the  livestock  sanitary  board  where  meat  inspection  will 
be  established,  desiring  to  maintain  inspection  service  in  the  establish- 
ment, in  order  to  have  the  healthfulness  of  the  meat  and  meat  food 
products  certified  to,  may  make  application  for  the  inauguration  for  inspec- 
tion service  in  such  establishment.    Such  application  shall  be  in  writing 
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addressed  to  the  livestock  sanitary  board  on  blanks  which  shall  be  fur- 
nished by  said  livestock  sanitary  board.  In  such  application  the  applicant 
for  inspection  shall  agree  to  comply  with  the  provisions  of  this  act  and  to 
maintain  said  establishment  in  a  clean  and  sanitary  manner.  Upon  receipt 
of  said  application  the  livestock  sanitary  board  shall  make  an  inspection 
of  said  establishment  and  if  found  clean  and  sanitary,  and  properly 
equipped  to  conduct  its  business  in  accordance  with  the  rules  and  regula- 
tions of  the  livestock  sanitary  board,  they  shall  inaugurate  an  inspection 
service  therein  and  shall  give  to  this  establishment  an  official  number  and 
this  number  shall  be  used  to  mark  the  meat  and  meat  food  products  of  the 
establishment  as  provided  in  this  section.  Such  an  establishment  shall  there- 
after be  known  as  "Official  Establishment  No " 

History:     En.  Sec.  7,  Ch.  142,  L.  1931. 

46-408.  (3298.8)  Sale  of  inspected  and  marked  carcasses  authorized — 
exception.  The  dressed  carcasses  of  all  animals  intended  for  human  con- 
sumption, parts  thereof,  meats,  or  meat  food  products  inspected  and 
marked  in  accordance  with  sections  46-405  and  46-406  shall  be  permitted 
to  be  sold  and  offered  for  public  consumption  in  the  state  of  Montana  and 
any  subdivision  thereof  without  restriction,  except  that  imposed  upon  meat 
or  meat  food  products  bearing  the  inspection  stamp  of  the  United  States 
department  of  agriculture. 

History:     En.  Sec.  8,  Ch.  142,  L.  1931.  Collateral  References 

Food<S=52. 

36  C.J.S.  Food  §  3. 

46-409.  (3298.9)  Unlawful  to  possess  stamps  of  or  similar  to  those  of 
livestock  sanitary  board.  It  shall  be  unlawful  for  any  firm,  person,  or 
corporation,  except  employees  of  the  livestock  sanitary  board,  to  have  in 
possession,  keep  or  use  any  mark,  stamp  or  brand,  similar  in  character  or 
import  to  the  mark,  stamp  or  brand,  provided  or  used  by  the  livestock 
sanitary  board  for  marking,  stamping,  or  branding  the  carcass  of  any 
animal  intended  for  food  purposes,  parts  thereof,  meat  or  meat  food 
products,  or  to  have  in  possession,  keep  or  use  any  mark,  stamp,  or  brand 
having  thereon  a  device  or  words  the  same  or  similar  in  character  or 
import  to  the  marks,  stamps,  or  brands  provided  or  used  by  the  livestock 
sanitary  board  for  marking,  stamping  or  branding  carcasses  of  animals 
intended  for  food  purposes,  parts  thereof,  meats,  or  meat  food  products. 
History:     En.  Sec.  9,  Ch.  142,  L.  1931. 

46-410.  (3298.10)  Rules  and  regulations  to  be  provided  for  execution 
of  provisions — guidance  by  rules  of  United  States  department  of  agricul- 
ture. The  livestock  sanitary  board  shall  from  time  to  time  provide  rules 
and  regulations  necessary  for  the  efficient  execution  of  the  provisions  of 
this  act,  and  all  inspections  and  examinations  made  under  this  act  shall  be 
made  in  such  a  manner  as  described  in  the  rules  and  regulations  provided 
by  said  livestock  sanitary  board  not  inconsistent  with  the  provisions  of 
this  act ;  provided,  however,  that  in  such  rules  and  regulations  said  live- 
stock sanitary  board  shall  be  guided  by  the  rules  governing  meat  inspection 
of  the  United  States  department  of  agriculture. 
History:     En.  Sec.  10,  Ch.  142,  L.  1931. 
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46-411.  (3298.11)  Unlawful  to  operate  unsanitary  slaughterhouse.  It 
shall  be  unlawful  for  any  person,  firm  or  corporation  to  maintain,  or  op- 
erate a  slaughtering  house,  which  is  unclean  or  unsanitary. 

History:     En.  Sec.  11,  Ch.  142,  L.  1931. 

46-412.     (3298.12)  Penalty  for  violations  of  provisions  or  regulations. 

Any  person,  firm  or  corporation  engaged  in  the  business  of  slaughtering 
and  preparing  animals  for  food  purposes  or  preparing  or  retailing  meats, 
or  meat  food  products,  or  manufacturing  sausage,  or  operating  meat 
canneries,  curing  or  smoking  rooms,  or  any  owner  or  person  in  charge  of 
any  animal  intended  for  slaughter  for  food  purposes  violating  any  of  the 
provisions  of  this  act,  or  the  rules  and  regulations  promulgated  by  the 
livestock  sanitary  board  for  its  enforcement,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  in  addition  may  have  their  inspection  service  discon- 
tinued by  the  livestock  sanitary  board. 

History:     En.  Sec.  12,  Ch.  142,  L.  1931. 

46-413.  (3298.13)  Construction  of  act  not  to  interfere  with  regulations 
of  state  board,  of  health.  Nothing  in  this  act  shall  be  construed  as  inter- 
fering or  rescinding  in  any  way  the  duties  now  conferred  upon,  or  the 
regulations  promulgated  by  the  state  board  of  health  with  reference  to  the 
inspection  of  meat  markets  or  restaurants  or  the  examination  of  meat 
products  sold,  possessed  or  offered  for  sale,  by  such  meat  markets  or 
restaurants,  or  penalties  provided  for  violations  thereof. 

History:     En.  Sec.  13,  Ch.  142,  L.  1931. 

46-414.  (3298.14)  Municipalities  may  regulate  if  not  in  conflict  with 
act.  Nothing  in  this  act  shall  prevent  the  governing  authority  of  any 
municipal  corporation  or  any  county  from  enacting  or  enforcing  ordinances 
providing  for  the  inspection  of  slaughterhouses,  the  inspection  of  animals, 
meats  or  meat  food  products  for  human  consumption  but  no  such  ordinance 
shall  be  enforced  in  conflict  with  the  powers  of  this  act  delegated  to  the 
livestock  sanitary  board,  its  officers  or  agents. 

History:     En.  Sec.  14,  Ch.  142,  L.  1931.  Collateral  References 

Municipal  Corporations<^611. 

62  C.J.S.  Municipal   Corporations   §  219. 

46-415.  (3298.15)  Additional  to  existing  statutes.  It  is  expressly  pro- 
vided that  it  is  the  intention  of  this  legislative  assembly  that  the  enactment 
of  this  act  does  not  repeal  or  amend  any  of  the  now  existing  statutes  re- 
lating to  the  establishment  of  a  system  of  meat  inspection  or  the  sale,  in- 
spection, analysis  or  handling  of  meat  or  meat  food  products  but  is 
intended  as  additional  legislation  for  the  establishment  of  meat  inspection 
and  meat  grading  as  hereby  provided. 
History:   En.  Sec.  15,   Ch.   142,  L.   1931. 
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CHAPTER  5 

BUTCHERS'   AND   MEAT   PEDDLERS'   LICENSES— DUTY    AS    TO 
HIDES  OF  SLAUGHTERED   CATTLE 

Section   46-501.     Butcher  and  meat  peddler  denned. 

46-502.  Butchers'  and  meat  peddlers'  licenses — amount  of  fees — disposition  of 
moneys — penalty  for  failure  to  display  license — cattle  of  own 
breeding. 

46-503.  Inspection  and  marking  of  hides  of  slaughtered  cattle — records — bill 
of  sale  to  be  presented,  when — license  or  inspection  not  necessary, 
when. 

46-504.     License  or  inspection,  when  not  necessary. 

46-505.     Deputy  sheriffs — appointment  as  inspectors — fees. 

46-506.     Proviso. 

46-507.     Duty  of  butchers  and  meat  peddlers  to   report  violations. 

46-508.  Hide  certificates — inspection  of  hides  before  disposal — person  slaugh- 
tering cattle  must   exhibit  hides. 

46-509.     Unlawful  to  purchase  uninspected  hides  or  carcass — exception. 

46-510.  Officers'  authority  concerning  enforcement — seizure  and  sale  of  meat 
held  in  violation  of  act. 

46-511.     Transportation  of  uninspected  meat  unlawful. 

46-512.     Forfeiture  of  license  for  violations. 

46-513.     Penalties  for  violation  of  act  or  falsifying  records. 

46-501.  (3298.16)  Butcher  and  meat  peddler  defined.  Every  person, 
firm,  corporation,  or  association  who  slaughters  or  causes  to  be  slaughtered 
neat  cattle  for  the  purpose  of  selling  or  distributing  any  of  the  meat 
or  by-products  of  such  cattle  in  this  state  and  who  maintains  slaughter- 
houses for  this  purpose  and  every  person,  firm,  corporation  or  association 
who  maintains  a  meat  market  or  meat  markets  for  the  purpose  of  selling  or 
distributing  any  of  the  meat  or  by-products  of  such  cattle  in  this  state,  and 
who,  in  either  case,  complies  with  the  rules  and  regulations  of  the  Montana 
livestock  sanitary  board  and  the  state  board  of  health,  and  with  the  city 
or  town  health  ordinances  where  said  business  is  operated,  or  any  other 
ordinance  pertaining  to  meat  dealers,  shall,  for  the  purpose  of  this  act,  be 
designated  a  "butcher."  Every  other  person,  firm,  corporation,  or  associa- 
tion who  slaughters  or  causes  to  be  slaughtered  any  neat  cattle  or  who  buys 
and  sells  any  dress  beef  or  veal,  and  who  does  not  maintain  a  licensed 
slaughterhouse  or  market,  shall,  for  the  purpose  of  this  act,  be  designated 
a  "meat  peddler." 

History:     En.  Sec.  1,  Ch.  172,  L.  1931; 
amd.   Sec.   1,  Ch.  42,  L.   1943. 

46-502.  (3298.17)  Butchers'  and  meat  peddlers'  licenses — amount  of 
fees — disposition  of  moneys — penalty  for  failure  to  display  license — cattle 
of  own  breeding.  Every  butcher  shall,  before  engaging  in  or  conducting 
any  market  or  business  as  such,  in  any  county,  pay  to  the  county  treasurer 
of  such  county  a  license  fee  of  five  dollars  ($5.00)  for  each  such  market  or 
business  so  engaged  in  or  conducted  within  the  county,  which  license  shall 
continue  in  force  and  effect  for  the  balance  of  the  calendar  year  in  which 
it  was  issued,  and  which  shall  be  deemed  null  and  void  after  January  1st 
of  the  succeeding  year,  and  every  meat  peddler  shall,  before  commencing 
or  doing  any  business  or  performing  any  acts  in  any  county  as  such  meat 
peddler,  pay  to  the  county  treasurer  of  such  county,  a  license  of  one  hun- 
dred dollars  ($100.00),  which  shall  continue  in  force  and  effect  for  the  bal- 
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ance  of  the  calendar  year  in  which  it  is  issued,  and  which  shall  be  deemed 
null  and  void  after  January  1st  of  the  succeeding  year.  It  shall  be  the  duty 
of  every  meat  peddler  to  have  his  license  with  him  at  all  times  when  trans- 
acting business,  and  it  shall  be  the  duty  of  every  butcher  to  display  his 
license  in  a  conspicuous  place  in  his  market.  Failure  to  have  such  license 
shall  be  deemed  a  misdemeanor.  The  county  treasurers  of  the  state  are 
hereby  authorized  and  required,  upon  the  payment  of  such  licenses,  to 
issue  a  proper  certificate  of  such  payment.  The  moneys  collected  from  such 
licenses  shall  be  placed  in  the  general  fund  of  the  county  wherein  collected. 

This  section  shall  not  apply  to  the  slaughter  of  meat  by  any  person,  firm, 
corporation,  or  association  who  may  slaughter  or  cause  to  be  slaughtered 
any  neat  cattle  of  his  or  its  own  breeding,  nor  to  the  sale  of  slaughtered 
cattle  of  his  or  its  own  breeding;  provided  any  person  who  shall  sell  the 
equivalent  of  more  than  twenty-five  (25)  carcasses,  beef  and/or  veal,  in 
any  one  (1)  year  shall  take  out  a  license  as  herein  provided  for. 

History:     En.  Sec.  2,  Ch.  172,  L.  1931;  Cross-Reference 

amd.   Sec.   2,  Ch.  42,  L.  1943.  Meat  market  license,  sec.  27-111. 

46-503.  (3298.18)  Inspection  and  marking  of  hides  of  slaughtered 
cattle — records — bill  of  sale  to  be  presented,  when — license  or  inspection  not 
necessary,  when.  All  butchers  and  meat  peddlers  and  all  other  persons 
shall  have  the  hide  in  its  entirety  with  tail  and  ears  attached  of  each  beef 
or  veal  inspected  by  a  sheriff  or  his  deputy  in  the  county  where  the  animal 
Avas  slaughtered.  The  sheriff  or  his  deputy  shall  mark  said  hide  or  hides 
in  such  manner  as  the  livestock  commission  may  from  time  to  time  by 
fixed  rule  require.  It  is  hereby  made  the  duty  of  the  sheriff  to  make  the 
inspection  required  by  this  act.  Each  of  the  four  quarters  so  presented  shall 
be  stamped  with  an  ink  stamp,  which  stamp  shall  be  provided  by  the  county 
and  the  form  of  which  shall  be  specified  by  the  livestock  commission,  pro- 
vided, however,  that  such  stamp  need  not  be  affixed  if  the  meat  has  been 
inspected  and  stamped  by  an  inspector  of  the  livestock  sanitary  board. 
Said  sheriff,  or  deputy,  shall  keep  a  record  and  issue  a  certificate  of  in- 
spection, on  a  form  provided  by  the  county,  which  form  shall  be  specified 
by  the  livestock  commission,  giving  the  butcher's  or  peddler's  or  person's 
name,  the  place  of  business,  the  serial  number  of  the  inspection  of  the  hide, 
the  brand  or  brands  on  the  hide,  the  date  of  inspection,  and  the  place 
where  such  inspection  was  made.  The  officer  making  such  inspection  shall 
forward  a  copy  of  all  inspection  certificates  to  the  secretary  of  the  live- 
stock commission  at  Helena,  and  to  the  county  clerk  of  the  county  in  which 
said  inspection  was  made,  on  or  before  the  first  day  of  each  month,  and  such 
inspection  certificates  shall  be  placed  on  file  in  the  offices  aforementioned. 

When  ownership  of  the  carcass  and  hide  presented  is  claimed  on  a 
bill  of  sale,  the  officer  making  the  inspection  shall  demand  and  receive  the 
original  bill  of  sale,  which  bill  of  sale  shall  be  attached  to  the  inspector's 
certificate  sent  to  the  county  clerk  and  recorder.  When  such  bills  of  sale 
cover  cattle  not  included  in  the  inspection,  the  inspector  shall  issue  to 
the  owner  of  the  bill  of  sale  a  receipt  for  such  bill  of  sale.  Said  receipt 
shall  describe  the  balance  of  the  cattle  covered  by  the  original  bill  of  sale. 
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In  lieu  of  the  inspection  provided  for  above,  the  livestock  commission 
may  in  its  discretion  designate  a  person  to  make  a  live  inspection  of  all 
meat  cattle  at  any  licensed  slaughterhouse  and  to  issue  a  certificate  of 
such  inspection.  The  person  making  the  inspection  shall  make  the  in- 
spection and  mark  the  hide  and  identify  the  meat  in  such  manner  as  the 
livestock  commission  may  prescribe  by  regulation.  The  marking  of  the 
hide  shall  be  deemed  sufficient  compliance  with  the  provisions  of  section 
46-508. 

In  case  of  an  emergency  or  custom  slaughter  involving  not  more  than 
two  cattle  a  licensed  slaughterhouse  may  slaughter  without  a  live  in- 
spection provided  that  the  hide  or  hides  from  such  cattle  be  held  sep- 
arate from  other  hides  until  inspected  and  cleared  by  the  inspector  in 
charge. 

History:     En.  as  part  of  Sec.  3,  Ch.  172,  Collateral  References 

L.  1931;  amd.  Sec.  1,  Ch.  78,  L.  1941;  amd.  Animals<£=>15;   Food<3=>3;    Hawkers   and 

Sec.   1,  Ch.  37,  L.  1961.  Peddlers<§=>2. 

3    C.J.S.    Animals    §38;    36    C.J.S.   Food 
§  12;  39  C.J.S.  Hawkers  and  Peddlers  §  6. 

46-504.  License  or  inspection,  when  not  necessary.  Any  person  who 
kills  beef  or  veal  in  good  faith  for  his  own  use  shall  not  be  required  to  have 
such  meat  inspected  or  stamped,  nor  shall  he  be  required  to  procure  any 
license  provided  for  in  this  act. 

History:  En.  as  part  of  Sec.  3,  Ch.  172, 
L.  1931;  amd.  Sec.  1,  Ch.  78,  L.  1941;  amd. 
Sec.  1,  Ch.  67,  L.  1959. 

46-505.  Deputy  sheriffs — appointment  as  inspectors — fees.  In  locali- 
ties where  there  is  no  sheriff  or  deputy  sheriff,  and  where  there  is  need  for 
the  inspection  herein  required,  a  deputy  sheriff  shall  be  appointed,  and  shall 
be  authorized  by  the  board  of  county  commissioners  of  the  county  to  make 
such  inspections,  and  he  shall  be  paid  from  the  appropriate  county  fund 
therefor,  a  fee  of  not  to  exceed  twenty-five  cents  (25c)  for  each  beef  hide 
inspected,  and  a  fee  of  not  to  exceed  ten  cents  (10c)  for  each  veal  hide  in- 
spected. Such  deputy  sheriff  shall  have  the  same  powers  and  authority, 
and  shall  perform  the  same  duties  as  the  sheriff.  Except  as  in  this  section 
provided,  no  fee  shall  be  charged  or  paid  for  such  inspection.  No  butcher, 
meat  peddler,  or  employee  of  any  butcher  or  meat  peddler  shall  be  ap- 
pointed such  deputy  sheriff. 

History:     En.  Sec.  2,  Ch.  78,  L.  1941. 

46-506.     Proviso.     Nothing  herein  provided  shall  prevent  such  inspection 
being  made  by  an  inspector  appointed  by  the  livestock  commission. 
History:     En.  Sec.  3,  Ch.  78,  L.  1941. 

46-507.    Duty  of  butchers  and  meat  peddlers  to  report  violations.     It  is 

made  the  duty  of  any  butcher  or  meat  peddler  licensed  under  the  provisions 
of  section  46-502,  to  report  any  violation  of  this  act  to  the  sheriff  of  the 
county  wherein  such  violation  shall  occur,  and  of  which  such  butcher  or 
meat  peddler  has  knowledge,  and  for  his  failure  so  to  do  such  butcher  or 
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meat  peddler  shall  suffer  a  revocation  of  his  license  and  no  license  shall 
again  be  issued  to  such  person  until  the  expiration  of  one  (1)  year  from 
the  date  of  such  revocation. 

History:     En.   Sec.   4,    Ch.   78,   L.   1941. 

46-508.  (3298.19)  Hide  certificates — inspection  of  hides  before  disposal 
— person  slaughtering  cattle  must  exhibit  hides.  Every  person  or  persons, 
firm,  corporation  or  association,  slaughtering  cattle  for  their  own  use,  must 
before  selling,  destroying  or  otherwise  disposing  of  the  hide  or  hides  from 
such  cattle,  have  the  same  inspected  by  an  officer  authorized  to  make  such 
inspection  and  secure  a  certificate  of  inspection  as  hereinbefore  provided 
for.  It  shall  be  unlawful  for  any  person  or  persons,  firm,  corporation,  or 
association  to  sell,  offer  for  sale,  destroy  or  otherwise  dispose  of  any  hide 
or  hides  from  slaughtered  cattle  which  have  not  been  inspected  and  identi- 
fied by  an  authorized  inspector.  And  it  shall  be  the  duty  of  any  person  or 
persons,  firm,  corporation,  or  association  slaughtering  cattle,  for  his  own 
use  or  otherwise,  upon  demand  of  an  authorized  inspector,  to  exhibit  the 
hide  or  hides  of  such  animal  or  animals  for  inspection  or  certificate 
issued  by  a  hide  buyer,  or  some  evidence  of  inspection  by  an  authorized 
inspector. 

History:  En.  Sec.  4,  Ch.  172,  L.  1931; 
amd.  Sec.  1,  Ch.  47,  L.  1939;  amd.  Sec.  2, 
Ch.  37,  L.  1961. 

46-509.  (3298.20)  Unlawful  to  purchase  uninspected  hides  or  carcass — 
exception.  It  shall  be  unlawful  for  any  person  or  persons,  firm,  corpora- 
tion, or  association  to  purchase  the  hide  or  carcass  or  any  part  thereof  of 
any  beef  or  veal  without  the  inspection  or  identification  herein  provided 
for.  The  provision  of  this  section  shall  not  apply  to  any  person  or  persons 
who  shall  purchase  from  a  licensed  butcher  or  peddler  beef  or  veal  in 
quantities  less  than  one  quarter  of  an  animal. 
History:     En.   Sec.  5,  Ch.  172,  L.  1931. 

46-510.  (3298.21)  Officers'  authority  concerning  enforcement — seizure 
and  sale  of  meat  held  in  violation  of  act.  Any  officer  having  authority  to 
make  the  inspection  herein  provided  for  may  enter  into  and  inspect  butcher 
shop,  slaughterhouses,  and  other  places  of  business  of  meat  peddlers  and 
butchers,  or  places  where  beef  is  handled  in  quantities,  for  the  purpose  of 
determining  whether  the  provisions  of  this  act  have  been  complied  with. 
In  case  meat  is  found  which  is  being  held  in  violation  of  the  provisions 
of  this  act,  the  officers  shall  have  authority  to  seize  and  take  the  same. 
All  meat  so  seized  shall  be  sold  under  the  direction  of  a  stock  inspector, 
sheriff,  or  other  officer  authorized,  at  either  public  or  private  sale,  for 
the  best  price  obtainable,  and  the  proceeds  shall  be  paid  to  the  county 
treasurer  of  the  county  in  which  said  meat  is  seized  for  the  benefit  of  the 
general  fund  of  said  county. 

History:     En.   Sec.  6,  Ch.  172,  L.   1931. 

46-511.  (3298.22)  Transportation  of  uninspected  meat  unlawful.  It 
shall  be  unlawful  and  a  misdemeanor  for  any  person  to  transport  by  a 
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motor  truck  or  other  vehicle  or  have  in  his  possession  for  the  purpose  of 
sale  any  meat  which  has  not  been  inspected  and  stamped  as  required  by 
the  provisions  of  this  act,  and  any  officer  authorized  shall  have  the  right 
to  seize  and  sell  the  same  as  hereinbefore  provided ;  provided,  however, 
that  this  shall  not  apply  to  meat  being  transported  or  held  for  the  purpose 
of  inspection  and  stamping  as  provided  for  in  this  act. 

History:     En.  Sec.  7,  Ch.   172,  L.   1931.  3  C.J.S.  Animals  §38;  39  C.J.S.  Hawkers 

and  Peddlers  §  11. 
Collateral  References 

AnimalsC^lS;  Hawkers  and  PeddlersC^ 

7. 

46-512.  (3298.23)  Forfeiture  of  license  for  violations.  In  addition  to 
the  penalties  provided  by  section  46-513,  any  butcher,  meat  peddler,  or  any 
other  person  as  defined  by  this  act,  who  shall  violate  any  of  the  terms  of 
this  act,  shall  suffer  a  forfeiture  of  the  license  required  by  this  act,  and 
no  license  shall  again  be  issued  to  such  person  until  the  expiration  of  one 
(1)  year  from  the  date  of  such  conviction. 
History:     En.  Sec.  8,  Ch.  172,  L.  1931. 

46-513.     (3298.24)  Penalties  for  violation  of  act  or  falsifying  records. 

Any  person  or  persons  who  violates  any  of  the  provisions  of  this  act,  or 
who  willfully  falsifies  any  of  the  records  required  by  this  act,  to  be  kept, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  one  hundred  dollars  ($100.00),  nor 
more  than  five  hundred  dollars  ($500.00),  or  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  thirty  (30)  days  nor  more  than  six  (6) 
months,  or  by  such  fine  and  imprisonment  for  the  first  offense,  and  for 
each  subsequent  offense  shall  be  deemed  guilty  of  a  felony  and  punished 
by  imprisonment  in  the  state  prison  for  not  less  than  one  (1)  year  nor 
more  than  five  (5)  years. 

History:     En.  Sec.  9,  Ch.  172,  L.  1931. 


CHAPTER  6 
BRANDS— RECORDING— VENTING— LIVESTOCK   MORTGAGES 

Section   46-601.  Recorder  of  marks  and  brands. 

46-602.  Repealed. 

46-603.  Recording  of  brands  required. 

46-604.  Application  for  recording — record  of  brands. 

46-605.  Designation   of   years   for   re-recording   brands. 

46-606.  Right    of   owner   of   recorded   brand. 

46-607.  Publication  of  notice  of  re-recording  brands. 

46-608.  Penalty   for   violation   of   act. 

46-609.  Fees  for  recorder  of  marks  and  brands. 

46-610.  Repealing  clause. 

46-601.     (3299)  Recorder  of  marks  and  brands.     The  secretary  of  the 

livestock  commission  is  the  general  recorder  of  marks  and  brands. 

History:     En.    Sec.    2940,   Pol.   C.    1895;  NOTE.— For  history  of  earlier  recording 

re-en.  Sec.  1790,  Rev.  C.  1907;   re-en.  Sec.       acts  see  Cuerth  et  al.  v.  Arbogast,  48  M 
3299,  R.  C.  M.  1921.  209,  220,  136  P  383. 
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References  Collateral  References 

Merrion  v.  Humphreys,  119  M  495,  176  AnimalsO^S. 

P  2d  665,  668.  3  C.J.S.  Animals  §  25. 

2  Am.  Jur.  715,  Animals,  §  28. 

46-602.     (3300)  Repealed— Chapter  110,  Laws  of  1947. 

46-603.  (3301)  Recording  of  brands  required.  It  shall  be  unlawful  for 
any  person,  firm,  or  corporation  to  artificially  brand  or  mark,  or  cause  to 
be  artificially  branded  or  marked,  any  domestic  animal  or  livestock,  running 
at  large,  or  upon  the  public  domain,  or  open  range,  or  which  may  run  or 
stray  at  large  or  upon  the  public  domain  or  open  range,  unless  such  arti- 
ficial brand  or  mark  has  been  recorded  or  re-recorded  as  provided  by  law, 
in  the  office  of  the  general  recorder  of  marks  and  brands,  in  the  name 
of  such  person,  firm,  or  corporation,  within  the  period  of  ten  years  imme- 
diately preceding  such  branding  or  marking. 

History:     En.  Sec.  1,  Ch.  144,  L.  1921;  References 

re-en.  Sec.  3301,  R.  C.  M.  1921.  Merrion  v.  Humphreys,  119  M  495,  176 

Cross-References  P  2d  6G5>  668- 

Alteration   of   brands,   penalty,    sec.   94-  Collateral  References 

3504-  2   Am.  Jur.   714,   Animals,   §§  26   et  seq. 

Animals     driven     through    state     to     be 

branded,    sees.   94-3515,    94-3516.  Constitutionality  of  statute  for  preven- 

Branding  when   running  at  large,  when       tion  of  larceny  of  livestock.  3  ALR  81. 

unlawful,    sec.    94-3522. 

Recorder  to  file  notice  of  mortgages  on 

livestock,    sec.    52-319. 

46-604.  (3302)  Application  for  recording — record  of  brands.  Any  per- 
son, firm,  or  corporation  desiring  to  have  recorded  an  artificial  mark  or 
brand  for  use  in  distinguishing  or  identifying  the  ownership  of  any  domes- 
tic animal  or  livestock,  shall  make  application  therefor  to  the  secretary  of 
the  livestock  commission,  who  is  in  this  act  designated  the  general  recorder 
of  marks  and  brands.  Such  application  must  be  in  writing,  and  must  con- 
tain the  name,  residence  and  post-office  address  of  the  applicant,  and  the 
species  of  the  animals  on  which  the  mark  or  brand  is  to  be  used.  The  said 
recorder  shall  thereupon  designate  for  the  applicant's  use  some  practical 
form  of  mark  or  brand,  distinguishable  with  reasonable  certainty  from  all 
other  marks  and  brands  recorded,  or  re-recorded,  within  the  period  of 
ten  years  immediately  preceding  the  time  of  filing  the  application,  as  in 
this  act  provided,  in  the  name  of  some  person,  firm,  or  corporation  other 
than  the  applicant,  and  he  shall  designate  the  position  on  the  animals 
upon  which  the  mark  or  brand  shall  be  placed,  and  the  species  of 
animals  on  which  the  mark  or  brand  may  be  used.  The  general  recorder  of 
marks  and  brands  shall  keep  a  record  in  a  book  kept  by  him  for  that  pur- 
pose, of  the  particular  mark  or  brand,  the  position  on  the  animal  where  the 
same  is  to  be  used,  the  species  of  animals  on  which  the  same  is  to  be  used, 
and  the  date  of  recording.  Such  record  shall  be  a  public  record  and  shall  be 
prima-facie  evidence  of  the  facts  therein  recorded. 
History:     En.  Sec.  2,  Ch.  144,  L.  1921;  References 

re-en.  Sec.  3302,  R.  C.  M.  1921.  Merrion  v.  Humphreys,   119  M  405,   176 

P  2d  665,  668. 
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46-605.  (3303)  Designation  of  years  for  re-recording  brands.  The  year 
A.  D.  1921,  and  each  tenth  year  thereafter  are  hereby  designated  years  for 
the  re-recording  of  all  artificial  marks  and  brands  used  to  distinguish  and 
identify  the  ownership  of  domestic  animals  and  livestock;  and  it  shall  be 
the  duty  of  the  general  recorder  of  marks  and  brands,  upon  the  applica- 
tion of  any  person,  firm,  or  corporation,  or  the  transferee  of  such  person, 
firm,  or  corporation,  made  in  any  year  in  this  act  designated  a  year  for  re- 
recording  such  marks  and  brands,  to  re-record  any  mark  or  brand  which  at 
the  time  of  such  application  stands  of  record  in  said  recorder's  office  in 
the  name  of  such  person,  firm,  or  corporation;  provided,  that  on  and  after 
January  1,  1922,  no  mark  or  brand  which  was  neither  originally  recorded 
nor  re-recorded  in  the  name  of  such  person,  firm,  or  corporation,  during 
the  re-recording  year  last  preceding  the  date  when  such  application  is  filed, 
nor  originally  recorded  in  the  name  of  such  person,  firm,  or  corporation, 
or  his  or  its  predecessor  or  predecessors  in  interest  therein  between  the 
time  of  such  application  and  the  re-recording  year  last  preceding  such  ap- 
plication, shall  be  deemed  of  record  in  the  office  of  such  general  recorder 
of  marks  and  brands. 

History:     En.  Sec.  3,  Ch.  144,  L.  1921;       would  not   lie   to   require   the   recorder   of 
re-en.   Sec.  3303,  R.  C.  M.   1921.  marks  and  brands  to  record  the  brand  in 

the    administrator's    name   as   there   is    no 
Re-recording   after   Expiration  Date  clear  legal  duty  upon  the  rec0rder  to  do  so. 

Where  the  holder  of  a  registered  brand  Benolken  v.  Miracle,  129  M  495,  289  P  2d 

died  and  thereafter  the  brand  expired  with-  953,  954. 
out    being    reregistered,    the    brand    was 

then    open    to    record    by    anyone;    hence,  References 

mandamus    brought    by    the    administrator  Merrion  v.  Humphreys,   119  M  495,  176 

of   the    deceased    person    at    a    later    date  P  2d   665,   668. 

46-606.  (3304)  Right  of  owner  of  recorded  brand.  The  person,  firm, 
or  corporation  in  whose  name  any  mark  or  brand  is  of  record,  as  in  this  act 
provided,  is  entitled  to  the  right  to  the  exclusive  use  of  such  mark  or  brand 
on  the  species  of  animal  and  in  the  position  designated  in  such  record, 
and  a  copy  of  such  record  certified  by  the  general  recorder  of  marks  and 
brands  shall  be  prima-facie  evidence  of  such  right;  and  such  certificate 
shall  likewise  be  prima-facie  evidence  that  the  person,  firm,  or  corpora- 
tion entitled  to  use  such  mark  or  brand  is  the  owner  of  all  animals  on 
which  the  same  appears  in  the  position  and  on  the  species  of  animal  stated 
in  such  certificate. 

History:     En.  Sec.  4,  Ch.  144,  L.  1921;  Ownership  of  Cattle 

re-en.  Sec.  3304,  R.   C.  M.   1921.  Prima  facie  one  is  the  owner  of  cattle 

bearing  his  recorded  brand.  Klind  v.  Val- 

Evidence  of  Ownership  of  Brand  ley  County  Bank  of  Hinsdale,  69  M  386, 

The    best    evidence    of    ownership    of    a       391,  222  P  439. 
livestock  brand  is  the  certificate  of  owner-  A  transfer  of  a  herd  of  cattle,  at  the 

ship  executed  by  the  recorder  of  marks  time  in  the  possession  of  a  lessee,  after 
and  brands  provided  for  by  this  section;  they  were  segregated  from  other  cattle, 
therefore  admission  of  the  oral  testimony  identified  and  counted  out  in  the  presence 
of  the  secretary  of  the  state  livestock  of  seller  and  buyer,  the  lessee  at  the 
commission  as  to  the  owners  of  various  time  agreeing  to  the  substitution  of  own- 
brands  found  on  horses  shown  by  an  in-  ers,  was  sufficient  to  transfer  possession, 
spector's  reports  with  regards  to  shipments  even  though  the  brand  of  the  transferor 
made  by  one  charged  with  having  re-  was  not  vented,  there  being  uncontro- 
ceived  stolen  animals  was  technical  error.  verted  evidence  to  overcome  the  prima- 
State  v.  Keays,  97  M  404,  417,  34  P  2d  facie  presumption  flowing  from  the  fact 
855.  that  they  still  bore  the  brand  of  the  seller. 
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Costello   v.   Shields,   99   M   335,   342,  43   P  by  section  3300,  R.  C.  M.  1935   (since  re- 

2d  879.  pealed),    which    provided    that    the    vent- 

_..__,,              „  iug    °f    brands    shall    be    prima-f acie    evi- 

Vented  Brand  Pnma-Facie  Evidence  of  dence    of    sale    or    transfer    of    animals. 

Sale   or  Transfer  Bohart  v.  Songer,  110  M  405,  411,   10.1  P 

The  recorded  brand  on  livestock  is  un-  2d  64. 
der  this  section  prima-facie  proof  of  own- 
ership of  livestock  bearing  it,  which,  how-  References 

ever,    may   be    rebutted,    and    one    of    the  Merrion  v.  Humphreys,  119  M  495,  176 

best  methods  of  rebutting  it  is  prescribed  P   2d  665,  668. 

46-607.  (3305)  Publication  of  notice  of  re-recording  brands.  Between 
the  first  day  of  January  and  the  first  day  of  July  in  each  year  in  this  act 
designated  a  re-recording  year,  the  general  recorder  of  marks  and  brands 
shall  cause  to  be  published  in  at  least  one  issue  of  at  least  one  newspaper  of 
general  circulation  in  each  county  of  this  state,  wherein  such  a  newspaper 
is  published,  a  notice  to  the  effect  that  such  year  is  a  year  for  re-recording 
such  marks  and  brands,  and  that  no  mark  or  brand  shall  continue  of  record 
unless  re-recorded,  and  shall  likewise  mail  to  each  person,  firm,  and  cor- 
poration in  whose  name  any  such  mark  or  brand  stands  of  record,  a  similar 
notice  addressed  to  such  person,  firm  or  corporation  at  his  or  its  post-office 
address  as  shown  by  the  records  in  such  recorder's  office. 

History:     En.  Sec.  5,  Ch.  144,  L.  1921;  References 

re-en.  Sec.  3305,  R.  C.  M.  1921.  Merrion  v.  Humphreys,  119  M  495,  176 

P  2d  665,  668. 

46-608.  (3306)  Penalty  for  violation  of  act.  Any  person,  firm,  or  cor- 
poration violating  any  provision  of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  of  not  exceeding  one  thousand 
dollars,  or  imprisonment  in  the  county  jail  for  not  to  exceed  one  year,  or 
both  such  fine  and  imprisonment. 

History:     En.  Sec.  6,  Ch.  144,  L.  1921;  References 

re-en.  Sec.  3306,  R.  C.  M.  1921.  Merrion  v.  Humphreys,  119  M  495,  176 

Cross-Reference  P  2d  665>  668' 

Brand    regulations,    penalties,    sees.    94-  Collateral  References 

3515  to  94-3522.  Animals<£=>13. 

3  C.J.S.  Animals  §  33. 

46-609.  (3307)  Fees  for  recorder  of  marks  and  brands.  The  general 
recorder  of  marks  and  brands  shall  charge  and  collect  for  recording  each 
mark  or  brand  the  sum  of  eight  dollars  ($8.00),  and  for  re-recording  each 
mark  or  brand  the  sum  of  four  dollars  ($4.00),  and  for  a  certified  copy  of 
any  such  record  and  each  duplicate  certificate  one  dollar  ($1.00),  and  all 
fees  so  collected  shall  be  paid  into  the  livestock  commission  fund;  provid- 
ing, however,  that  not  more  than  ten  per  cent  (10%)  of  the  net  re-record- 
ing fees  after  all  expenses  of  re-recording  are  paid,  shall  be  expended  in 
any  one  year  except  in  case  of  an  emergency  declared  by  the  governor. 

History:     En.  Sec.  7,  Ch.  144,  L.  1921;  References 

re-en.  Sec.  3307,  R.  C.  M.  1921;  amd.  Sec.  Merrion  v.  Humphreys,  119  M  495,  176 

1,  Ch.  14,  L.  1929;   amd.  Sec.   1,  Ch.  109,  p   2d    665    668 
L.  1949;  amd.  Sec.  1,  Ch.  65,  L.  1959. 
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46-610.  (3308)  Repealing  clause.  Chapter  27  of  the  laws  of  Montana 
of  the  twelfth  session  of  1911,  and  section  1791  of  the  Revised  Codes  of 
Montana  of  1907,  and  all  acts  and  parts  of  acts  in  conflict  herewith  are 
hereby  repealed,  save  that  no  action  or  proceeding  pending,  and  no  penalty 
incurred  under  any  law  hereby  repealed,  at  the  time  of  such  repeal,  shall 
be  abated  hereby,  but  the  same  may  be  prosecuted  and  enforced  in  all  re- 
spects as  though  such  law  or  laws  had  not  been  repealed. 

History:     En.  Sec.  8,  Ch.  144,  L.  1921;  References 

re-en.   Sec.   3308,   R.   C.  M.   1921.  Merrion  v.  Humphreys,  119  M  495,  176 

P   2d   665,  668. 


CHAPTER  7 

INSPECTOES  AND  DETECTIVES 

Section   46-701.  Appointment  and  powers. 

46-702.  Bond  and  oath. 

46-703.  Duties. 

46-704.  Compensation. 

46-705.  District  officers,   detectives  and  inspectors. 

46-706.  Brands  fraudulently   changed. 

46-707.  Compensation   for  animals   killed. 

46-708.  Action  by  dissatisfied  owner — costs. 

46-709.  Commissioners  must  designate  places  for  loading  livestock  for  inspec- 
tion, when. 

46-701.  (3309)  Appointment  and  powers.  The  livestock  commission 
may  appoint  such  stock  inspectors  and  detectives  as  are  necessary  for  the 
protection  of  the  livestock  interests  of  the  state.  Such  inspectors  and  de- 
tectives shall  take  and  subscribe  the  official  oath  required  by  law  and  shall 
have  like  powers  and  authority  as  are  conferred  by  law  upon  deputy 
sheriffs ;  save  they  shall  not  be  entitled  to  the  fees  or  emoluments  awarded 
by  law  to  deputy  sheriffs. 

History:     En.    Sec.    2970,   Pol.    C.   1895;  Cross-Reference 

re-en.   Sec.  1796,  Rev.  C.  1907;   amd.   Sec.  Bond  of  inspectors,   sec.   6-101. 

1,   Ch.   170,   L.   1921;    re-en.   Sec.   3309,   R. 
C.  M.  1921.  Collateral  References 

Animals*©^. 

3  C.J.S.  Animals  §  25. 

46-702.     (3310)   Bond  and  oath.     The  stock  inspectors  and  detectives 

must  each  make  and  execute  a  bond  with  two  sufficient  sureties,  in  the  sum 

of  one  thousand  dollars,  to  the  state,  conditioned  for  the  full  and  faithful 

performance  of  their  duties,  said  bond  to  be  approved  by  and  filed  with  the 

secretary  of  state,  and  each  must  take  and  subscribe   the   constitutional 

oath  of  office. 

History:     En.    Sec.    2971,    Pol.   C.    1895;  NOTE.— Section  6-101  fixes  the  bonds  of 

re-en.  Sec.  1797,  Rev.  C.  1907;   re-en.  Sec.       six  market  inspectors  at  $2,000  and  those 
3310,  R.  C.  M.  1921.  of  twelve  inspectors  of  the  livestock  com- 

mission at  $1,000  each. 

46-703.  (3311)  Duties.  It  is  the  duty  of  the  stock  inspectors  and  detec- 
tives to  arrest  all  persons  who  in  their  presence  violate  the  stock  laws  of 
the  state,  and  every  stock  inspector  and  detective,  upon  information  that 
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any  person  has  committed  any  offense  against  the  laws  of  the  state,  in 
feloniously  branding  or  stealing  any  stock,  or  any  offense  against  the  laws 
of  the  state,  for  the  protection  of  the  rights  and  interests  of  stock  owners, 
must  make  the  necessary  affidavit  for  the  arrest  and  examination  of  such 
person,  and  upon  warrant  issued  therefor,  immediately  arrest  such  person 
and  bring  him  before  the  proper  officer  and  notify  the  board  of  his  acts. 

History:     En.   Sec.   2972,  Pol.   C.  1895;  Cross-Reference 

re-en.  Sec.  1798,  Rev.  C.  1907;  re-en.  Sec.  Transportation   on   highway,   truck  may 

3311,  R.    C.   M.   1921.  ]je  stopped  to  determine  whether  livestock 

stolen,  sec.  31-110. 

46-704.     (3312)   Compensation.     The    stock    inspectors    and    detectives 

are  under  the  exclusive  control  and  direction  of  the  board,  and  must  be 

paid  for  their  services  such  sums  as  may  be  agreed  upon  by  the  board  out 

of  the  fund  hereinafter  provided  for,  but  in  no  case  must  they  receive  any 

mileage. 

History:    En.    Sec.    2973,    Pol.    C.    1895; 
re-en.  Sec.  1799,  Rev.  C.  1907;  re-en.  Sec. 

3312,  R.  C.  M.  1921. 

46-705.     (3313)  District  officers,  detectives  and  inspectors.     The  stock 

inspectors  and  detectives  are  district  officers,  and  the  board  must  designate 

the  district  in  which  the  inspectors  and  detectives  shall  serve,   and  the 

district  must  be  designated  in  their  commissions. 

History:     En.    Sec.   2991,   Pol.   C.    1895; 
re-en.  Sec.  1800,  Rev.  C.  1907;  re-en.  Sec. 

3313,  R.  C.  M.  1921. 

46-706.  (3314)  Brands  fraudulently  changed.  Whenever  a  mark  or 
brand  upon  any  neat  cattle,  horse,  or  other  animals  has  been  fraudulently 
altered,  obliterated,  or  defaced,  so  that  the  original  mark  or  brand  cannot 
be  determined  through  the  external  inspection  thereof,  any  stock  inspector 
or  sheriff  may  seize  and  kill  said  animal  to  ascertain  the  mark  or  brand 
so  altered  or  defaced,  upon  paying  to  the  owner  the  value  of  said  animal. 

History:     En.   Sec.    2974,   Pol.   C.   1895;  Collateral  References 

re-en.  Sec.  1801,  Rev.  C.  1907;  re-en.  Sec.  Animals<®=>ll 

3314,  R.  C.  M.  1921.  3  C>J<S.  Animals  §  31. 

46-707.     (3315)   Compensation   for   animals   killed.     The   value   of   the 

animal   so   taken   and   killed   shall   be   determined   by   three   disinterested 

parties  living  in  the  vicinity  where  the  animal  is  seized,  and  the  tender  of 

the  valuation  so  made  to  the  owner  shall  be  full  compensation  on  account 

of  the  loss  of  said  animal.    All  sums  of  money  disbursed  as  herein  provided 

shall  be  paid  out  of  the  livestock  commission  fund,  and  whenever  possible 

the  dead  bodies  of  the  animals  killed  shall  be  disposed  of  for  cash,  and  the 

proceeds  turned  into  said  fund. 

History:    En.    Sec.    2975,    Pol.    C.    1895; 
re-en.  Sec.  1802,  Rev.  C.  1907;  re-en.  Sec. 

3315,  R.  C.  M.  1921. 

46-708.  (3316)  Action  by  dissatisfied  owner — costs.  Should  the  owner 
of  the  animal  so  seized  and  killed  feel  dissatisfied  with  the  valuation  made, 
he  may  maintain  an  action  against  said  officer  seizing  said  animal,  and 
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should  he  fail  to  recover  damages  in  any  greater  amount  than  that  allowed 

under  section  46-707,  he  shall  bear  all  costs  that  may  be  incurred  in  the 

maintenance  of  said  action. 

History:  En.  Sec.  2976,  Pol.  C.  1895; 
re-en.  Sec.  1803,  Rev.  C.  1907;  re-en.  Sec. 
3316,  R.  C.  M.   1921. 

46-709.  Commissioners  must  designate  places  for  loading  livestock  for 
inspection,  when.  The  board  of  county  commissioners  must,  at  the  request 
of  the  Montana  livestock  commission,  designate  within  their  respective 
counties  certain  convenient  places  and  provide  suitable  facilities  at  said 
places  for  unloading  and  loading  of  livestock  for  inspection  purposes. 

History:     En.   Sec.   1,   Ch.  74,  L.  1939;  Collateral  References 

amd.  Sec.  1,  Ch.  211,  L.  1947.  Inspection@=>5. 

44  C.J.S.  Inspection  §  6. 


CHAPTER  8 
INSPECTION  OF  LIVESTOCK  BEFORE  REMOVAL  FROM  COUNTY 

Section   46-801.  Inspection  of  livestock  before  removal  from  county. 

46-802.  Duties   of   state   stock   inspectors   and   deputy   state    stock   inspectors. 

46-803.  Seizure  of  livestock,  retention  of  livestock,  sale,  disposal  of  proceeds. 

46-804.  Fees  for  inspection  and  livestock  transportation  permit. 

46-805.  Defining  state  stock  inspector  and  deputy  state  stock  inspector. 

46-806.  Penalties  for  violations  of  act. 

46-807.  Pending  actions  not  abated. 

46-808.  Removal    of    livestock    from    state    without    inspection — penalty — ex- 
ception. 

46-801.  Inspection  of  livestock  before  removal  from  county.  (1)  Ex- 
cept as  in  this  act  otherwise  provided,  it  shall  be  unlawful  to  remove 
or  cause  to  be  removed  from  any  county  in  this  state  any  cow,  ox,  bull, 
stag,  calf,  steer,  heifer,  horse,  mule,  mare,  colt,  foal  or  filly,  by  means  of 
any  railroad  car,  motor  vehicle,  trailer,  horse-drawn  vehicle,  boat  or  in 
any  manner  whatsoever  unless  such  animal  shall  have  been  inspected  for 
brands  by  a  state  stock  inspector  or  deputy  state  stock  inspector  and  certifi- 
cate of  such  inspection  shall  have  been  issued  in  connection  with  and  for 
the  purpose  of  such  transportation  or  removal  as  in  this  act  provided.  Such 
inspection  must  be  made  in  daylight. 

(2)  It  shall  be  unlawful  to  sell  or  offer  for  sale  at  a  livestock  market 
any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare,  colt,  foal  or 
filly  originating  within  any  county  in  the  state  of  Montana  in  which  a 
livestock  market  is  maintained,  or  transported  under  a  market  consign- 
ment permit  until  such  animal  has  been  inspected  for  marks  and  brands 
by  a  state  stock  inspector,  as  in  this  act  provided. 

(3)  It  shall  be  unlawful  to  remove  or  cause  to  be  removed  any  cow, 
ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare,  colt,  foal  or  filly  from 
the  premises  of  any  livestock  market  in  this  state  unless  such  animal  shall 
have  been  inspected  for  marks  and  brands  by  a  state  stock  inspector  and 
an  inspection  certificate  for  such  animal  shall  have  been  issued  in  connec- 
tion with  and  for  the  purpose  of  such  removal  from  the  premises  of  such 
livestock  market,  as  in  this  act  provided. 
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(4)  The  person  in  charge  of  any  such  cow,  ox,  bull,  stag,  calf,  steer, 
heifer,  horse,  mule,  mare,  colt,  foal  or  filly  being  removed  from  any  county 
in  this  state,  where  inspection  thereof  is  required  by  this  act  or  when  moved 
under  a  market  consignment  permit  shall  have  in  his  possession  the  cer- 
tificate of  inspection  or  market  consignment  permit  issued  in  connection 
therewith,  and  shall  exhibit  the  same  to  any  sheriff,  deputy  sheriff,  con- 
stable, highway  patrolman,  state  stock  inspector  or  deputy  state  stock  in- 
spector at  the  request  of  either  of  them  and  the  provisions  of  section 
46-803  shall  be  extended  to  livestock  transported  under  the  above-mentioned 
permits. 

(5)  In  case  of  saddle,  work  or  show  horse  or  horses  being  transported 
from  county  to  county  within  the  state  by  the  owner  thereof  for  his  per- 
sonal use  or  business  and  where  there  is  no  change  of  ownership,  the 
inspection  certificate  as  required  by  this  act,  may  be  endorsed  as  to  purpose 
and  extent  of  transportation  by  the  inspector  issuing  same  in  order  to 
serve  as  a  travel  permit  within  the  state  for  a  period  not  to  exceed  one 
year  for  the  horse  or  horses  described  thereon.  Such  permit  becomes  void 
upon  any  transfer  of  ownership  or  if  such  horse  or  horses  are  to  be  re- 
moved from  the  state.  In  such  instances  an  inspection  must  be  secured  for 
removal  and  the  endorsed  certificate  surrendered. 

In  case  of  registered  purebred  cattle  being  transported  from  county  to 
county  within  the  state  by  the  owner  thereof  for  show  purposes  and  where 
there  is  no  change  of  ownership,  the  inspection  certificate  as  required  by 
this  act,  may  be  endorsed  as  to  purpose  and  extent  of  transportation  by  the 
inspector  issuing  same  in  order  to  serve  as  a  travel  permit  within  the 
state  for  a  period  not  to  exceed  one  year  for  the  cattle  described  thereon. 
Such  permit  becomes  void  upon  any  transfer  of  ownership  or  if  such 
cattle  are  to  be  removed  from  the  state.  In  such  instances  an  inspection 
must  be  secured  for  removal  and  the  endorsed  certificate  surrendered. 

(6)  The  provisions  of  section  1  of  this  act  (this  section)  shall  not  apply, 

(a)  to  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare, 
colt,  foal  or  filly  being  transported  through  the  state  in  interstate  com- 
merce without  leaving  the  custody  of  the  carrier ; 

(b)  to  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare, 
colt,  foal  or  filly  transported  by  railroad  consigned  to  and  which,  without 
leaving  the  custody  of  the  carrier,  does  reach  a  market  at  which  the  live- 
stock commission  of  the  state  of  Montana  regularly  maintains  a  stock  in- 
spector, and  for  which  animal  a  loading  tally  has  been  filed  by  the  shipper 
with  the  carrier  as  provided  in  section  46-1008 ; 

(c)  to  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare, 
colt,  foal  or  filly  when  driven  on  the  hoof  and  not  moved  by  means  of  any 
motor  vehicle,  trailer,  horse-drawn  vehicle,  railroad  car  or  boat,  by  the 
owner  from  one  (1)  county  to  the  next  adjoining  county  within  the  state  of 
Montana  on  to  land  owned  or  controlled  by  the  owner  of  livestock  so 
moved  for  the  purpose  of  pasturing,  feeding  or  changing  the  range  thereof; 

(d)  to  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare, 
colt,  foal  or  filly  when  driven  on  the  hoof  or  moved  by  means  of  any  motor 
vehicle,  trailer,  horse-drawn  vehicle,  railroad  car  or  boat,  by  the   owner 
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from  one  (1)  county  to  the  next  adjoining  county  within  the  state  of  Mon- 
tana on  to  land  owned  or  controlled  by  the  owner  of  livestock  without 
leaving  land  owned  or  controlled  by  such  owner  when  moved  for  the  pur- 
pose of  pasturing,  feeding,  or  changing  the  range  thereof; 

(e)  to  any  animal  or  animals  when  driven  on  the  hoof  from  one  (1) 
county  to  an  adjoining  county  within  the  state  for  the  purpose  of  shipment 
by  railroad  or  delivery  to  a  licensed  public  market  by  any  person  who  has 
been  the  owner  of  said  animal  or  animals  for  a  period  of  at  least  three  (3) 
months; 

(f)  to  any  such  animal  or  animals  from  one  (1)  county  to  be  con- 
signed to,  and  which  actually  reach  by  means  other  than  railroad  a  li- 
censed livestock  market  located  in  another  county  of  the  state  at  which 
the  livestock  commission  of  the  state  of  Montana  regularly  maintains  a 
stock  inspector,  and  for  which  a  market  consignment  permit  has  been  ob- 
tained in  a  manner  provided  by  law; 

(g)  to  any  such  animal  or  animals  when  hauled  by  truck  or  trailer 
from  one  county  to  an  adjoining  county  within  the  state  for  the  purpose 
of  shipment  by  railroad  at  which  shipping  point  the  livestock  commission 
of  the  state  of  Montana  maintains  a  stock  inspector  or  where  a  deputy 
state  stock  inspector  is  available,  and  for  which  a  transportation  permit 
has  been  obtained  in  the  manner  provided  by  law. 

History:     En.   Sec.   1,   Ch.  59,  L.   1943;  Collateral  References 

amd.  Sec.  1,  Ch.  176,  L.  1945;  amd.  Sec.  1,  Animals<§=>7 ;    Inspection®^. 

Ch.  210,  L.  1947;  amd.  Sec.  1,  Ch.  110,  L.  3  C>JS<  Animals  §  25;   44  C.J.S.  Inspec- 

1949;  amd.  Sec.  1,  Ch.  184,  L.  1953;  amd.  tion  e  7 
Sec.  1,  Ch.  142,  L.  1957;  amd.  Sec.  1,  Ch. 
9,  L.  1961. 

46-802.  Duties  of  state  stock  inspectors  and  deputy  state  stock  in- 
spectors. It  shall  be  the  duty  of  state  stock  inspectors  and  deputy  state 
stock  inspectors,  upon  the  application  of  the  owner  of  any  such  animal 
referred  to  in  section  46-801,  or  the  duly  authorized  agent  of  such  owner, 
to  inspect  all  such  animals  intended  for  removal  or  shipment  as  in  this 
act  provided,  and  to  issue  his  certificate  of  inspection  therefor,  if  it  shall 
appear  with  reasonable  certainty  that  the  applicant  is  the  owner  of  such 
animal  or  has  the  lawful  right  to  the  possession  thereof. 

The  inspection  herein  provided  for  shall  include  such  examination  of 
the  animal  and  all  marks  and  brands  thereon  as  to  identify  the  same.  The 
certificate  of  inspection  shall  be  made  in  triplicate  and  shall  specify  the  date 
of  inspection,  the  place  of  origin  and  place  of  destination  of  the  shipment, 
the  name  and  address  of  the  owner  of  the  animal  or  of  the  applicant  for 
inspection,  the  class  of  the  animal  as  specified  in  section  46-801,  the  marks 
and  brands,  if  any,  upon  the  animal,  and  such  other  information  and 
upon  such  form  of  certificate  as  the  livestock  commission  may  from  time 
to  time  require.  One  (1)  copy  of  the  certificate  shall  be  retained  by  the 
inspector,  one  (1)  copy  thereof  shall  be  furnished  by  the  inspector  to  the 
owner  or  shipper  of  the  animal,  and  one  (1)  shall  be  filed  by  the  inspector 
with  the  secretary  of  the  livestock  commission  at  Helena,  Montana,  within 
five  (5)  days. 
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If  it  shall  appear  with  reasonable  certainty  that  the  applicant  is  the 
owner  of  such  animals  or  has  the  lawful  right  to  the  possession  thereof,  the 
state  stock  inspectors  or  deputy  state  stock  inspectors  or  any  sheriff 
or  deputy  sheriff,  upon  application  of  an  owner  or  his  agent  of  any  such 
animal  or  animals  to  be  consigned  and  delivered  directly  to  a  licensed 
livestock  market  located  in  another  county  of  the  state,  or  delivered 
directly  to  a  railroad  shipping  point  in  an  adjoining  county,  shall  issue 
to  such  person  a  separate  market  consignment  permit  or  transportation 
permit  for  each  owner  when  the  owner,  or  owners,  or  their  duly  authorized 
agents  sign  such  permit  certifying  the  brands,  description  and  destination 
of  such  animals.  The  market  consignment  permit  or  transportation  permit 
shall  be  made  in  triplicate,  shall  specify  the  date  and  time  issued,  the 
place  of  origin  and  place  of  destination  of  the  shipment,  the  name  and 
address  of  the  owner  of  the  animal  or  animals  and  the  name  and  address 
of  the  person  actually  transporting  the  animal  or  animals  if  different  than 
the  owner,  the  kind  of  animal  or  animals,  the  marks  and  brands,  if  any, 
upon  the  animal  or  animals,  a  description  of  the  vehicle  or  vehicles  to  be 
used  to  transport  such  animal  or  animals  to  include  the  license  number  of 
such  vehicle  or  vehicles  and  such  other  information  and  upon  such  form  of 
permit  as  the  livestock  commission  may  from  time  to  time  require.  Any 
such  permit  so  issued  shall  be  good  for  shipment  within  36  hours  from 
date  and  time  of  issue ;  provided,  however,  that  permits  not  used  within 
this  time  limitation  must  be  returned  to  the  issuing  officer  to  be  canceled 
and  to  release  permittee  from  performance.  One  copy  of  such  permit  shall 
be  retained  by  the  inspector  or  sheriff's  office,  one  copy  shall  be  filed  by 
the  inspector  or  sheriff's  office  with  the  secretary  of  the  livestock  com- 
mission at  Helena,  Montana  within  five  (5)  days  of  the  date  of  issue,  and 
one  copy  shall  be  furnished  by  the  inspector  or  sheriff's  office  to  the  owner 
or  shipper  of  the  animal  or  animals  which  such  copy  of  the  permit  shall 
accompany  the  shipment  and  be  delivered  to  the  state  stock  inspector  at 
the  livestock  market  or  shipping  point  where  the  animal  or  animals  are 
delivered. 

History:     En.   Sec.   2,   Ch.  59,  L.  1943;  Report — Admission  in  Evidence 

amd.  Sec.  2,  Ch.  184,  L.  1953;  amd.  Sec.  2,  One  of  the  copies  of  the  report  of  the 

Ch.   142,  L.  1957.  inspector  made  under  former  section  3324, 

Cross-References  Revised  Codes  of  1935  was  admissible  in 

an    action    for    conversion    although    the 

Larceny   of   livestock,   penalty,    sec.    94-       rep0rt  was  not  made  until  the  day  after 
2704.  the  saiet  Smith  v.  Armstrong,  121  M  377, 

Transportation   on   highway,   truck   may       i$g   p  o<l  795    800. 
be  stopped  to  determine  whether  livestock 
stolen,  sec.  31-110.  Collateral  References 

Animals<§=:56;    Inspection<S=>5. 
3  C.J.S.  Animals  §  25;  44  C.J.S.  Inspec- 
tion  §  7. 

46-803.  Seizure  of  livestock,  retention  of  livestock,  sale,  disposal  of 
proceeds.  All  state  stock  inspectors  inspecting  any  livestock,  either  before 
or  after  shipment  or  removal  from  any  county  in  this  state,  shall,  in  ad- 
dition to  the  powers  granted  them  by  law,  possess  the  further  authority  to 
inspect  and  seize  either  at  the  point  of  shipment  or  destination  or  en  route 
any  livestock,  or  proceeds  thereof,  which  said  inspector  may  have   good 
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reason  to  believe  is  stolen,  or  upon  which  brands  have  been  altered  or 
obliterated,  or  which  does  not  conform  to  the  description  contained  on  the 
tally  sheet  furnished  by  the  shipper  thereof  or  to  the  description  con- 
tained in  any  certificate  of  inspection  issued  before  shipment  or  removal 
of  such  livestock. 

Upon  taking  possession  of  any  such  livestock  in  the  exercise  of  the  au- 
thority granted  by  this  act,  the  state  stock  inspector  may  retain  same  in 
his  possession  for  not  to  exceed  fifteen  (15)  days  for  the  purpose  of  making 
further  investigation  relative  to  its  ownership,  or  may  either  at  once  or  at 
any  time  within  said  period  of  fifteen  (15)  days  sell  said  livestock  at  any 
licensed  livestock  market,  or  in  the  open  market,  for  the  best  available  price 
and  remit  the  proceeds,  less  the  cost  of  keeping  and  sale,  to  the  livestock 
commission  together  with  a  full  description  of  the  animal  sold,  giving 
marks  and  brand,  if  any,  and  a  statement  of  the  reason  for  the  seizure  and 
sale  thereof.  Said  proceeds  shall  be  deposited  by  the  livestock  commission 
with  the  state  treasurer  and  credited  to  the  stock  estray  fund,  where  it 
shall  be  subject  to  claim  by  the  owner  of  the  livestock  in  the  same  manner 
and  for  the  same  length  of  time  as  is  provided  by  law  for  the  making  of 
claims  against  said  fund. 
History:     En.   Sec.   3,   Ch.   59,   L.   1943.  Cross-Reference 

See    reference    to    this    section    in    sec. 
46-801,    par.    (4). 

46-804.     Fees    for    inspection    and    livestock    transportation    permit. 

(a)  For  the  service  of  inspection  herein  provided  for  before  removal 
from  county,  the  inspector  making  such  inspections  shall  receive  twenty- 
five  cents  (25^)  per  head  for  twelve  (12)  head  or  less,  or  three  dollars 
($3.00)  for  from  twelve  (12)  head  to  thirty  (30)  head  and  shall  receive  ten 
cents  (10^)  per  head  for  each  animal  over  thirty  (30)  head;  for  the  issu- 
ance of  a  market  consignment  permit  or  transportation  permit  herein  pro- 
vided for  before  removal  from  county,  the  inspector,  sheriff  or  deputy 
sheriff  issuing  such  permits  shall  receive  twenty-five  cents  (25^)  for  each 
permit  issued  for  twelve  (12)  head  or  less;  fifty  cents  (50^)  for  each  permit 
for  twelve  (12)  to  thirty  (30)  head  and  one  dollar  ($1.00)  for  each  per- 
mit issued  for  over  thirty  (30)  head  and  shall  receive  in  addition  thereto 
his  necessary  actual  expenses,  to  be  paid  by  the  owner  thereof  or  the 
person  for  whom  the  inspection  is  made  or  permit  issued.  All  such  in- 
spection and  permit  fees  and  expenses  shall  be  collected  by  the  inspector, 
sheriff  or  deputy  sheriff  making  the  same  at  the  time  of  inspection  or  issu- 
ance of  permit  and  all  such  fees  and  expenses  collected  by  a  deputy  state 
stock  inspector,  sheriff  or  deputy  sheriff  shall  be  retained  by  him  and  all 
such  fees  and  expenses  collected  by  a  state  stock  inspector  shall  be  sent  by 
him  to  the  livestock  commission  for  deposit  in  the  state  treasury  to  the 
credit  of  the  livestock  commission  fund. 

(b)  For  the  service  of  inspection  herein  provided  for  before  any  such 
animal  is  sold  or  offered  for  sale  at  any  licensed  public  market,  the  state 
stock  inspector  making  such  inspection  shall  receive  (1)  twenty  cents 
(20^)  per  head  for  any  such  animal  originating  within  the  county  in  the 
state  in  which  such  market  is  maintained,  or  transported  under  a  market 
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consignment  permit,  and  (2)  ten  cents  (10^)  per  head  for  any  such  animal 
previously  inspected  before  removal  from  county  as  herein  provided.  All 
such  fees  to  be  paid  by  the  owner  thereof  or  by  the  person  for  whom  the 
inspection  is  made.  For  inspecting  any  such  animal  before  same  is  re- 
moved from  the  premises  of  such  licensed  public  market  the  state  stock 
inspector  making  such  inspection  shall  receive  ten  cents  (10^)  per  head 
from  the  owner  thereof  or  the  person  for  whom  the  inspection  is  made. 
All  such  fees  for  inspection  at  such  market  shall  be  collected  by  the  state 
stock  inspector  making  the  inspection  at  the  time  such  inspection  is  made 
and  shall  be  sent  by  him  to  the  livestock  commission  for  deposit  in  the 
state  treasury  to  the  credit  of  the  livestock  commission  fund. 

(c)  A  question  or  doubt  having  arisen  as  to  the  intention  of  the 
legislature  and  policy  of  the  state  concerning  the  disposition  of  inspec- 
tion fees  and  expenses  collected  by  the  state  stock  inspectors  of  the  state 
of  Montana  for  the  inspection  of  livestock,  it  is  hereby  declared  to  be  the 
policy  of  this  state  and  the  intent  of  the  said  twenty-eighth  legislative 
assembly  of  the  state  of  Montana  that  all  such  inspection  fees  and  ex- 
penses be  paid  to  the  livestock  commission  for  deposit  in  the  state 
treasury  to  the  credit  of  the  livestock  commission  fund,  and  that  said 
state  stock  inspectors  shall  be  paid  for  their  services  and  receive  for  their 
expenses  only  such  sums  as  shall  be  agreed  upon  by  the  livestock  com- 
mission of  the  state  of  Montana  and  fixed  and  determined  by  the  state 
board  of  examiners. 

History:     En.   Sec.   4,   Ch.   59,   L.   1943;  tor  to  retain   as   additional   compensation 

amd.  Sec.  1,  Ch.  106,  L.  1949;  amd.  Sec.  3,  the  fees  received  under  this  section  for  in- 

Ch.  184,  L.  1953;  amd.  Sec.  3,  Ch.  142,  L.  spections    made    at    other    than    a    public 

1957.  market  occasioned  by  the  removal  of  live- 
stock from  one   county  to   another.   State 

Fees  of  Inspector  ex  rel    Erwin  v.  Warren,  124  M  378,  224 

This  section  does  not  permit  the  inspec-  P  2d  142. 

46-805.     Defining  state  stock  inspector  and  deputy  state  stock  inspector. 

The  term  "state  stock  inspector"  as  used  in  this  act  shall  mean  an  employee 
of  the  livestock  commission  of  the  state  of  Montana  designated  by  such 
commission  as  such,  and  the  term  "deputy  state  stock  inspector"  as  used  in 
this  act  shall  mean  any  person  designated  or  appointed  by  said  commission 
as  a  deputy  state  stock  inspector  and  who  does  not  receive  salary  or  com- 
pensation from  said  commission. 
History:     En.  Sec.  5,  Ch.  59,  L.  1943. 

46-806.  Penalties  for  violations  of  act.  (a)  Any  person  who  removes 
or  causes  to  be  removed  from  any  county  in  the  state  any  animal  or  animals 
of  the  class  referred  to  in  section  46-801;  (1)  without  having  the  same  in- 
spected prior  to  removal  where  such  inspection  is  required  by  law; 
(2)  without  obtaining  a  market  consignment  permit  or  transportation 
permit,  where  such  permits  are  obtainable  by  law;  (3)  and  does  obtain 
a  market  consignment  permit  for  such  animal  or  animals  but  does  not 
deliver  such  animal  or  animals  transported  thereunder  to  the  livestock 
market  designated  in  the  market  consignment  permit;  (4)  and  does 
obtain  a  transportation  permit  for  such  animal  or  animals  but  does  not  de- 
liver such  animal  or  animals  transported  thereunder  to  the  destination  as 
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shown  on  the  transportation  permit  and  fails  to  have  such  livestock  so 
transported  inspected  at  point  of  destination  or  does  not  file  a  loading 
tally  with  the  carrier  as  provided  in  section  46-1008;  shall  be  guilty  of  a 
misdemeanor  and  shall  be  punishable  as  hereinafter  provided. 

(b)  Any  person  who  sells  or  offers  for  sale  at  a  livestock  market,  or 
removes  or  causes  to  be  removed  from  a  livestock  market,  any  animal  or 
animals  of  the  class  referred  to  in  section  46-801,  without  having  the  same 
inspected  in  the  manner  provided  shall  be  guilty  of  a  misdemeanor  and 
shall  be  punishable  as  hereinafter  provided. 

(c)  Any  person  who  shall  ship  by  railroad  carrier,  and  the  railroad 
carrier  transporting,  any  animal  or  animals  of  the  class  referred  to  in  sec- 
tion 46-801  for  which  a  loading  tally  has  been  filed  as  provided  by  section 
46-1008  and  for  which  shipment  of  animals  an  inspection  has  not  been  made, 
and  after  shipment,  causes  or  permits  such  animal  or  animals  to  leave  the 
custody  of  the  railroad  carrier  at  a  place  other  than  where  the  state  of 
Montana  regularly  maintains  a  stock  inspector,  shall  be  guilty  of  a  mis- 
demeanor and  shall  be  punishable  as  hereinafter  provided. 

(d)  Any  person  who  has  in  his  charge  any  animal  or  animals  of  the 
class  referred  to  in  section  46-801  being  removed  from  any  county  in  the 
state,  and  for  which  an  inspection  certificate  or  a  market  consignment 
permit  has  been  issued,  and  fails  to  have  in  his  possession  accompanying 
such  animal  or  animals  the  inspection  certificate  or  market  consignment  per- 
mit as  issued  for  such  animal  or  animals;  or  who,  having  such  certificate 
of  inspection  or  market  consignment  permit,  fails  to  exhibit  the  same  to 
any  sheriff,  deputy  sheriff,  constable,  highway  patrolman,  state  stock  in- 
spector or  deputy  state  stock  inspector  at  the  request  of  any  such  person; 
shall  be  guilty  of  a  misdemeanor  and  shall  be  punishable  as  hereinafter 
provided. 

(e)  Any  person  violating  any  of  the  provisions  of  this  act  in  respect 
to  moving,  removing  or  transporting  any  animal  or  animals  of  the  class 
referred  to  in  section  46-801,  or  in  any  other  particular,  shall  be  guilty  of 
a  misdemeanor  and  shall  be  punishable  as  hereinafter  provided. 

(f)  Upon  conviction  of  any  person,  firm,  association,  or  corporation 
under  this  act,  they  shall  be  fined  in  a  sum  of  not  less  than  fifty  dollars 
($50.00)  nor  more  than  five  hundred  dollars  ($500.00)  or  imprisoned  in  the 
county  jail  for  a  period  of  not  more  than  six  (6)  months,  or  shall  be  pun- 
ished by  both  such  fine  and  imprisonment.  Of  all  fines  assessed  and  collected 
under  the  provisions  of  this  act,  fifty  per  cent  (50%)  thereof  shall  be  paid 
into  the  state  treasury  and  credited  to  the  livestock  commission  fund,  and 
fifty  per  cent  (50%)  thereof  shall  be  paid  into  the  general  fund  of  the 
county  in  which  the  conviction  occurred. 

History:  En.  Sec.  6,  Ch.  59,  L.  1943; 
amd.  Sec.  4,  Ch.  184,  L.  1953;  amd.  Sec.  4, 
Ch.  142,  L.  1957. 

46-807.  Pending  actions  not  abated.  No  action  or  proceeding  pending 
in  court  under  the  provisions  of  either  Chapters  133  or  136  of  the  laws  of 
Montana  of  1937 ;  Chapters  85  and  87  of  the  laws  of  Montana  of  1939 ;  Chap- 
ter 106  of  the  laws  of  Montana  of  1941 ;  or  under  the  provisions  of  Chapter 
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287  or  Chapter  288  of  the  Revised  Codes  of  Montana  of  1935,  as  amended, 

shall  abate  by  reason  of  this  act,  but  may  be  prosecuted  to  final  judgment 

under  the  provisions  of  the  law  or  laAvs  herein  otherwise  repealed. 

History:     En.  Sec.  7,  Ch.  59,  L.  1943.  jn  the  above  section  were  repealed  by  Sec. 

NOTE.— All  of  the  statutes  referred  to      8,  Ch.  59,  Laws  1943. 

46-808.  Removal  of  livestock  from  state  without  inspection — penalty — 
exception.  Any  person,  other  than  the  owner,  his  agent  or  employee,  who, 
without  consent  of  the  owner,  removes  or  causes  to  be  removed  from  this 
state  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse,  mule,  mare,  colt, 
foal  or  filly,  without  having  the  same  inspected  where  such  inspection  is 
required  by  law  shall  be  guilty  of  a  felony  and  shall  be  punished  by  a  fine 
of  not  more  than  two  thousand  dollars  ($2,000.00)  or  by  imprisonment 
in  the  state  prison  for  a  term  of  not  more  than  three  (3)  years,  or  by 
both  such  fine  and  imprisonment ;  provided,  however,  that  the  provisions  of 
this  section  shall  not  apply  to  any  person  who  removes  from  this  state 
any  animal  specified  by  this  section  for  the  purpose  of  obtaining  emer- 
gency treatment  for  such  animal  by  a  licensed  veterinarian,  excluded  from 
this  act. 

History:    En.   Sec.  1,  Ch.   173,  L.  1961. 


CHAPTER  9 

LIVESTOCK   MAEKETS— INSPECTION    AND    QUAEANTINE— 

LICENSE   AND   BONDING 

Section   46-901.     Public  markets — record  books  of  sales  of  livestock. 

46-902.     Inspection  of  public  markets. 

46-903.  Quarantine  of  diseased  animals — ownership  of  animals  to  be  deter- 
mined— proceeds  from  sale  of  stock  of  unknown  owner. 

46-904.     State  treasurer  to  hold  proceeds  of  sales  of  stray  stock. 

46-905.     Penalties. 

46-906.     Definitions. 

46-907.     Eegulation  of  livestock  markets. 

46-908.  Certificate  to  operate  livestock  market  required — application,  contents 
of — fee. 

46-909.     Hearing  and  procedure — limitation  upon  issuance  of  certificates. 

46-910.     Existing  livestock   markets   licensed — grounds   of   discontinuance. 

46-911.     License  fee. 

46-912.     Bond  required — conditions. 

46-913.     Eecords  kept  by  licensees. 

46-914.     Eules  and  regulations — board  to  adopt. 

46-915.     Cancellation    or    suspension     of     certificates — grounds. 

46-916.  Investigation  of  actions  of  licensees — hearing  of  complaints — ad- 
ditional powers  and  duties  of  members  of  commission,  sanitary 
board  or  agents — witnesses. 

46-917.     Appeal   by   licensee   or   applicant   for    certificate — bond — procedure. 

46-918.     Operator  of  market  to  warrant  title  of  livestock  sold — other  duties. 

46-919.     Dispersal  sales. 

46-920.     Penalties   for  violating  act. 

46-921.     Jurisdiction  of  district   courts. 

46-901.     (3328)  Public   markets — record   books    of   sales    of   livestock. 

Hereafter  any  person,  firm.,  corporation,  or  association  of  individuals,  desir- 
ing to  establish,  maintain,  or  conduct  a  market  for  the  sale  of  horses  or 
other  livestock  at  public  auction,  or  otherwise,  shall  keep  a  full  and  com- 
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plete  record  book  in  which  must  be  recorded  the  name  or  names  of  any 
person,  corporation,  or  association  of  individuals  bringing  to  the  said 
market,  or  offering  for  sale  at  such  market,  any  horses  or  other  livestock, 
together  with  a  description  thereof  as  to  their  kind,  and  of  all  brands  of 
every  kind  thereon.  And  if  requested  by  the  sheriff  of  the  county  or  a 
stock  inspector,  in  case  question  arises  respecting  the  ownership,  particular 
description  shall  be  recorded  showing,  in  addition  to  all  the  brands,  the 
color  and  sex  of  such  animals;  and,  in  addition,  such  record  shall  clearly 
show  the  name  of  the  person  for  whom  such  animal  or  animals  were  sold, 
the  date  of  the  sale,  and  the  person  to  whom  such  animal  or  animals  were 
sold,  and  the  particular  character  of  the  animal  or  animals.  Such  record 
book  must  be  open  for  inspection  by  the  public  for  persons  interested  at 
any  and  all  reasonable  times. 

History:     En.  Sec.  1,  Ch.  96,  L.  1907;  Collateral  References 

Sec.  1815,  Rev.  C.  1907;  amd.  Sec.  1,  Ch.  Auctions   and   Auctioneers<£=>2;   Factors 

21,  L.  1909;  re-en.  Sec.  3328,  R.  C.  M.  1921.      ^2. 

7   C.J.S.   Auctions   and   Auctioneers   §  2; 

Cross-Reference  35  c.J.S.  Factors  §  2. 

Auctioneers,   records   required,   sees.   66-  35  Am.  Jur.  136,  Markets  and  Market- 

210,   66-211.  ing,  §§  4  et  seq. 

46-902.  (3329)  Inspection  of  public  markets.  The  stock  inspector  of 
the  county  or  district,  or  the  sheriff  of  any  county  in  this  state,  and  the 
state  veterinarian,  or  any  person  duly  appointed  and  representing  the 
livestock  commission,  may  enter  upon  the  premises  where  any  such  live- 
stock are  being  held  or  sold,  and  be  accorded  every  facility  by  the  owners 
thereof  in  determining  whether  any  violations  of  the  law  are  being  made, 
or  are  likely  to  be  made,  by  any  person,  association,  or  corporation  what- 
soever; provided,  however,  that  such  inspection  shall  not  unnecessarily 
interfere  with  the  conduct  of  the  sales ;  and  that  no  horses  or  other  live- 
stock so  sold  at  such  market  shall  be  delivered  to  the  purchaser  until  he 
shall  first  have  received  an  inspection  certificate,  issued  by  one  of  the 
officers  hereinabove  designated,  for  the  inspection  of  such  livestock,  show- 
ing clearly  and  explicitly  that  the  person  making  such  inspection,  as  herein 
authorized,  is  satisfied  as  to  the  ownership  of  such  livestock  and  the  health 
of  all  animals  so  sold. 

History:     En.   Sec.  2,   Ch.  96,  L.   1907;  NOTE. — In  this  and  other  sections  the 

Sec.  1816,  Rev.  C.  1907;  re-en.  Sec.  3329,  words  "state  board  of  livestock  commis- 
R.  C.  M.  1921.  sioners"  were   changed  by   the   code   com- 

missioner of  1921  to  "livestock  commission" 
to  conform  to  later  enactments. 

46-903.  (3330)  Quarantine  of  diseased  animals — ownership  of  animals 
to  be  determined — proceeds  from  sale  of  stock  of  unknown  owner.  Should 
the  person  herein  authorized  to  inspect  such  livestock  at  any  such  sale 
find  any  of  the  animals  afflicted  with  an  infectious  or  contagious  disease,  he 
shall  immediately  take  possession  of  such  animals  and  place  them  in  quaran- 
tine, to  be  thereafter  disposed  of  as  may  be  directed  by  the  state  veterinary 
surgeon.  And,  in  the  event  there  is  any  question  arising  respecting  the 
ownership  of  any  animal  sold,  the  person  so  making  the  inspection,  as 
herein  authorized,  shall  have  the  right,  privilege,  power,  and  authority 
to  take  possession  of  such  animal  or  animals ;  provided,  that  he  shall  notify 
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the  person  in  charge  of  such  market  and  conducting  the  sales,  and  also 
the  person  who  may  purchase  any  such  livestock  at  any  such  sale,  within 
a  reasonable  time ;  provided,  further,  that  where  any  livestock  is  sold, 
the  ownership  of  which  is  not  known  or  determinable  by  the  person  or 
persons  herein  authorized  to  make  inspection,  they  may  be  sold  as  strays, 
and  that  the  net  proceeds  derived  from  said  sale  shall  be  transmitted  to 
the  livestock  commission  of  the  state  of  Montana,  at  Helena,  Montana,  to 
be  held  and  kept,  together  with  a  complete  description  of  any  such  animal 
or  animals,  and  the  brands  thereon,  and  such  money  shall  be  held  and 
retained  by  said  commission  for  the  use  and  benefit  of  the  owner  or  owners 
of  any  such  animal  or  animals,  and  paid  over  to  such  owner  or  owners 
when  the  ownership  shall  have  been  satisfactorily  determined.  And,  in  the 
event  that  the  proceeds  of  the  sale  of  any  such  animal  or  animals  so  trans- 
mitted to  the  livestock  commission  be  not  claimed  by  the  lawful  owner  of 
the  property  so  sold,  within  two  years  from  the  date  of  the  receipt  of  the 
proceeds  of  such  sale,  such  money  shall  be  held  and  disposed  of  as  here- 
inafter provided. 

History:     En.  Sec.  3,  Ch.  96,  L.   1907;  Collateral  References 

Sec.  1817,  Rev.  C.  1907;  re-en.  Sec.  3330,  Animals€=530. 

R.  C.  M.  1921.  3  c.J.S.  Animals  §  52. 

46-904.  (3331)  State  treasurer  to  hold  proceeds  of  sales  of  stray  stock. 
When  the  provisions  of  this  law  shall  have  been  fully  complied  with,  and 
the  money  paid  into  the  state  treasury,  two  years  after  its  receipt  from  the 
state  livestock  commission,  the  state  treasurer  shall  be  required  to  hold 
such  money  in  a  separate  fund,  to  be  known  and  designated  as  the  "stray 
stock  fund,"  and  his  books  shall  show  all  information  with  respect  to  the 
sale  and  proceeds  from  each  animal,  in  accordance  with  the  published 
yearly  report  of  the  livestock  commission,  and  such  money  shall  be  held  by 
the  state  treasurer  for  the  use  and  benefit  of  the  rightful  owner  and  claim- 
ant of  such  money  for  the  period  of  one  year,  after  which  it  shall  become 
state  property  and  be  placed  to  the  credit  of  the  livestock  commission  fund. 

History:     En.  Sec.  4,  Ch.  96,  L.  1907;  Collateral  References 

Sec.  1818,  Rev.  C.  1907;  re-en.  Sec.  3331,  Animals<§=>60. 

R.  C.  M.  1921.  3   c.J.S.  Animals  §  86. 

46-905.  (3332)  Penalties.  Any  person  or  persons,  corporation,  or 
association  guilty  of  a  violation  of  any  of  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  not  exceed- 
ing six  hundred  dollars,  or  by  six  months'  imprisonment  in  the  county  jail, 
or  by  both  such  fine  and  imprisonment. 

History:     En.   Sec.   5,   Ch.  96,  L.   1907;  Collateral  References 

Sec.  1819,  Rev.  C.  1907;   re-en.   Sec.  3332,  AnimalsC=>35,    64;    Auctions    and    Auc- 

R.  C.  M.  1921.  tioneers@=>12. 

3    C.J.S.    Animals    §§65,    103;    7    C.J.S. 
Auctions  and  Auctioneers  §  15. 

46-906.     Definitions.     When  used  in  this  act : 

(a)  The  word  "livestock"  means  and  includes  horses,  mules,  cattle, 
swine,  sheep  and  goats; 
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(b)  The  word  "person"  means  and  includes  a  person,  copartnership, 
association  or  corporation; 

(c)  The  words  "commission"  or  "livestock  commission"  mean  the  live- 
stock commission  of  the  state  of  Montana; 

(d)  The  words  "sanitary  board"  mean  the  Montana  livestock  sanitary 
board ; 

(e)  The  word  "certificate"  means  the  certificate  of  public  convenience 
and  necessity  authorized  to  be  issued  under  the  provisions  of  this  act ; 

(f)  The  words  "commission  basis"  mean  the  compensation  or  charge 
imposed  on  the  owner  of  livestock  for  the  services  rendered  such  owner  by 
the  operator  of  the  livestock  market; 

(g)  The  term  "livestock  market"  means  a  place  where  a  person  shall 
assemble  livestock  for  either  private  or  public  sale  by  him  and  such  serv- 
ice is  to  be  compensated  for  by  owner,  on  a  commission  basis  or  otherwise, 
except:  (1)  Any  place  used  solely  for  a  dispersal  sale  of  the  livestock  of 
a  farmer,  dairyman,  livestock  breeder  or  feeder  who  is  discontinuing  said 
business  and  no  other  livestock  is  there  sold  or  offered  for  sale;  (2)  Any 
farm,  ranch,  or  place  where  livestock  either  raised  or  kept  thereon  for  the 
grazing  season  or  for  fattening  is  sold,  and  no  other  livestock  is  brought 
there  for  sale  or  offered  for  sale;  (3)  The  premises  of  any  butcher,  packer, 
or  processor  who  received  animals  exclusively  for  immediate  slaughter; 
(4)  The  premises  of  any  person,  firm,  association,  or  corporation  engaged 
in  the  raising  of  livestock  for  breeding  purposes  only,  who  limits  his  or  its 
sale  to  animals  of  his  or  its  own  production;  (5)  Any  place  where  a  breeder 
or  an  association  of  breeders  of  livestock  of  any  class  assemble  and  offer 
for  sale  and  sell  under  his  or  their  own  management  any  livestock,  when 
such  breeder  or  association  of  breeders  shall  assume  all  responsibility  of 
such  sale  and  the  title  of  livestock  sold. 

History:     En.  Sec.  1,  Ch.  193,  L.  1945. 

46-907.  Regulation  of  livestock  markets.  The  livestock  commission  and 
sanitary  board  of  the  state  of  Montana  is  hereby  vested  with  power  and 
authority,  and  it  is  hereby  made  its  duty:  (a)  To  supervise  and  regulate 
livestock  markets  in  this  state;  (b)  To  regulate  the  properties,  facilities, 
operations,  services  and  practices  of  all  livestock  markets;  (c)  To  super- 
vise and  regulate  livestock  markets  in  all  matters  affecting  the  relationship 
between  such  operators  and  owners  of  livestock,  and  between  such  opera- 
tors and  purchasers  of  livestock,  at  such  markets;  (d)  To  prescribe  by 
general  order,  or  otherwise,  rules  and  regulations  in  conformity  with  this 
act  applicable  to  all  livestock  markets,  and  not  in  conflict  with  the  laws  of 
the  United  States  or  rules  and  regulations  of  the  United  States  department 
of  agriculture  or  other  federal  agencies. 

History:     En.  Sec.  2,  Ch.  193,  L.  1945.  References 

Montana  Meat  Co.  v.  Missoula  Livestock 
Auction  Co.,  125  M  66,  230  P  2d  955,  956. 

46-908.  Certificate  to  operate  livestock  market  required — application, 
contents  of — fee.  No  person  shall  hereafter  operate  a  livestock  market  in 
the  state  of  Montana  without  first  having  obtained  from  the  commission, 
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under  the  provisions  of  this  act,  a  certificate  declaring  that  public  con- 
venience and  necessity  require  such  operation.  Any  person  making  appli- 
cation for  such  certificate  shall  do  so  in  writing,  verified  by  the  applicant, 
and  specifying  the  following  matters : 

(1)  The  name  and  address  of  the  applicant,  and  the  names  and  ad- 
dresses of  its  officers,  if  any ; 

(2)  The  place  where  applicant  proposes  to  operate  a  livestock  market; 

(3)  A  complete  and  detailed  description  of  the  property  and  facilities 
proposed  to  be  used  in  connection  with  such  livestock  market; 

(4)  The  commissions  or  charges  applicant  proposes  to  impose  on  the 
owners  of  livestock  for  services  rendered  to  them  by  applicant  in  the 
operation  of  such  livestock  market; 

(5)  A  detailed  statement  showing  the  assets  and  liabilities  of  appli- 
cant ; 

(6)  The  location  of  other  livestock  markets  within  a  radius  of  two 
hundred  (200)  miles  of  the  proposed  livestock  market,  and  the  names  and 
addresses  of  the  operators  thereof; 

(7)  A  detailed  statement  of  the  facts  upon  which  applicant  relies 
showing  public  convenience  and  necessity  for  such  livestock  market,  in- 
cluding the  anticipated  revenue  from  inspection  fees  that  may  be  derived 
therefrom  by  the  state  of  Montana; 

(8)  Such  other  or  additional  information  as  the  commission  may 
require ; 

(9)  Such  application  shall  be  accompanied  by  a  fee  of  one  hundred 
dollars  ($100.00),  which  shall  also  be  considered  the  first  annual  fee  if  such 
application  is  granted ;  provided,  however,  that  the  annual  fee  shall  be  paid 
on  the  following  first  day  of  May  and  each  year  thereafter,  as  provided 
herein. 

History:     En.  Sec.  3,  Ch.  193,  L.  1945.  Right  to  License 

Application  under  Prior  Statute  .  Yhere  applicant  showed  required  finan- 

cial    responsibility,    that    he    was    able    to 

Livestock  commission  could  not  refuse  furnish  adequate  facilities,  tendered  the 
to  grant  application  for  license  to  operate  fee  and  evinced  willingness  to  place  prop- 
a  livestock  market  to  which  applicant  was  er  bond  and  in  all  reSpects  complied  with 
entitled  under  statute  effective  at  time  of  the  requirements  of  the  livestock  market 
hearing  before  commission,  and  then  re-  licensing  law  as  it  then  existed,  the  live- 
quire  applicant  to  apply  under  a  subse-  stock  commission  had  no  discretion  in  the 
quently  effective  statute  (this  chapter)  for  matter  of  granting  or  refusing  a  license, 
the  license,  to  which,  through  operation  Peterson  v.  Livestock  Commission,  120  M 
under  the  prior  statute  the  applicant  would  j^q  ig±  p  2d  152  156. 
have  been  entitled  but  for  the  wrongful 
refusal.   Peterson  v.  Livestock  Commission,  References 

120  M  140,  181  P  2d  152,  156.  Montana  Meat  Co.  v.  Missoula  Livestock 

Auction  Co.,  125  M  66,  230  P  2d  955,  957. 

46-909.     Hearing  and  procedure — limitation  upon  issuance  of  certificates. 

Upon  the  filing  of  such  application,  the  commission  shall  fix  a  time  and  place 
for  hearing  thereon,  which  shall  not  be  less  than  ten  (10)  days  after  such 
filing.  The  commission  shall  cause  a  copy  of  such  application  and  notice  of 
hearing  thereon  to  be  served  by  mail  upon:  (a)  the  operators  of  any  other 
livestock  markets  that  in  the  opinion  of  the  commission  might  be  affected  by 
the  granting  of  any  such  certificate;   (b)   the  secretaries  of  the  Montana 
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stockgrowers  association  and  the  Montana  woolgrowers  association;  (c)  the 
secretary  of  the  district  livestock  association,  if  any;  and,  (d)  the  secretary 
of  the  livestock  association  or  associations,  if  any,  at  the  place  or  within  the 
vicinity  of  the  proposed  livestock  market,  if  known  to  the  commission ;  and, 
(e)  upon  any  railroad  company  operating  into  or  through  any  town  or  city 
in  which  the  proposed  livestock  market  will  be  located,  at  least  ten  (10) 
days  before  the  date  of  hearing. 

If,  after  hearing  upon  such  application,  the  commission  shall  find  from 
the  evidence  that  public  convenience  and  necessity  require  the  authorization 
of  the  proposed  livestock  market,  a  certificate  therefor  shall  be  issued  to 
the  applicant.  In  determining  whether  or  not  public  convenience  and  neces- 
sity require  such  livestock  market,  the  commission  shall  give  reasonable 
consideration  to  the  service  rendered  by  other  existing  livestock  markets 
in  the  state  and  the  effect  upon  them  if  the  proposed  livestock  market  is 
authorized,  and  shall  give  due  consideration  to  the  likelihood  of  the  pro- 
posed service  being  permanent  and  continuous  throughout  twelve  (12) 
months  of  the  year;  provided,  however,  that  the  commission  shall  not 
authorize  the  proposed  livestock  market  unless  it  shall  appear  from  the 
evidence  submitted  at  the  hearing  that  the  minimum  revenue  derived  by 
the  state  from  inspection  fees  shall  be  equal  to  seventy -five  per  cent  (75%) 
of  the  cost  to  the  state  in  maintaining  a  resident  livestock  inspector  and 
an  office  for  him  at  such  proposed  livestock  market,  and  the  cost  of  main- 
taining at  such  office  of  a  sufficient  record  of  the  recorded  livestock  brands 
and  marks  in  the  state ;  provided,  however,  that  the  commission  may 
authorize  the  same  if  the  operator  of  the  proposed  market  shall  by  bond 
approved  by  the  commission  guarantee  the  payment  of  such  minimum 
revenue. 

History:     En.  Sec.  4,  Ch.  193,  L.  1945. 

46-910.    Existing  livestock  markets  licensed — grounds  of  discontinuance. 

All  livestock  markets  legally  licensed  by  the  commission  under  the  pro- 
visions of  Chapter  52,  Laws  of  Montana,  1937,  and  engaged  in  business  at 
the  time  of  the  effective  date  of  this  act,  shall  be  entitled  to  receive  from 
the  commission,  without  further  application  or  fee,  a  certificate  as  provided 
in  this  act,  authorizing  the  continuance  thereof;  provided,  however,  that  if 
after  hearing  in  the  manner  provided  in  this  act  it  shall  appear  to  the  com- 
mission that  such  livestock  market,  or  any  livestock  market  which  may  be 
licensed  as  provided  in  this  act,  shall,  for  a  period  of  two  (2)  successive 
years,  fail  to  provide  the  minimum  revenue  to  the  state  as  provided  in  this 
act,  such  livestock  market  may  be  discontinued  by  the  order  of  the  com- 
mission. 

History:     En.  Sec.  5,  Ch.  193,  L.  1945.  NOTE.— Chapter  52,  Laws  1937,  referred 

to  above,  was  repealed  by  Sec.  18,  Ch.  193, 
Laws   1945. 

46-911.  License  fee.  Every  person  operating  a  livestock  market  in  this 
state  shall  be  required  to  pay  on  May  1st,  annually,  a  license  fee  of  one 
hundred  dollars   ($100.00)  to  the  livestock  commission.     All  fees  provided 
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for  under  this  act  shall  be  paid  into  the  state  treasury,  and  shall  be  placed 
by  the  state  treasurer  to  the  credit  of  the  livestock  commission  fund. 
History:     En.  Sec.  6,  Ch.  193,  L.  1945.  Cross-Reference 

Carrying    on    business    without    license, 
penalty,   sec.  94-1511. 

46-912.  Bond  required — conditions.  Every  person  operating  a  live- 
stock market  in  this  state  shall  provide  a  bond  in  favor  of  the  state  of 
Montana,  upon  a  form  and  with  surety  to  be  approved  by  the  commission, 
in  the  minimum  penal  sum  of  ten  thousand  dollars  ($10,000.00)  or  such 
greater  sum  as  the  livestock  commission  may  determine,  conditioned  upon : 
(a)  the  payment  forthwith  upon  the  sale  of  such  livestock  of  all  money 
received,  less  reasonable  expenses  and  commissions,  by  the  licensee  and 
operator  of  such  livestock  market  to  the  rightful  owner  or  owners  of 
livestock  so  consigned  and  delivered  to  such  licensee  for  sale;  (b)  the  pay- 
ment of  the  minimum  fees  as  provided  by  section  46-909;  and,  (c)  a  full 
compliance  with  all  the  terms  and  requirements  of  this  act,  including  all 
rules  and  regulations  made  thereunder.  When  so  approved  said  bond  shall 
be  filed  with  the  secretary  of  the  livestock  commission.  Actions  of  law  may 
be  brought  in  the  name  of  the  state  upon  any  such  bond  for  the  use  and 
benefit  of  any  person  who  may  suffer  loss  or  damage  from  violations 
thereof,  and  may  be  brought  by  any  such  person  suffering  loss  or  damage 
in  the  county  of  his  residence. 
History:     En.  Sec.  7,  Ch.  193,  L.  1945. 

46-913.  Records  kept  by  licensees.  Each  licensee  shall  keep  such 
accounts,  records  and  memoranda,  and  shall  make  such  reports,  as  may 
from  time  to  time  be  required  by  the  commission,  and  the  commission  and 
its  authorized  agents  and  employees  shall  at  all  times  have  access  to  such 
accounts,  records  and  memoranda  for  inspection  and  examination. 

History:     En.  Sec.  8,  Ch.  193,  L.  1945. 

46-914.  Rules  and  regulations — board  to  adopt.  The  Montana  live- 
stock sanitary  board  shall  adopt  and  enforce  such  rules  and  regulations  as 
it  may  deem  necessary  or  advisable,  in  the  interest  of  livestock  health  or 
public  health  and  such  rules  and  regulations  shall  have  the  same  force 
and  effect  as  those  adopted  by  the  commission. 

History:     En.  Sec.  9,  Ch.  193,  L.  1945. 

46-915.  Cancellation  or  suspension  of  certificates — grounds.  Finding 
by  the  commission  that  any  licensee :  (a)  has  been  guilty  of  fraud  or  mis- 
representation as  to  the  titles,  charges,  number,  brands,  weights,  proceeds 
of  sale,  or  ownership  of  livestock;  (b)  has  violated  any  of  the  provisions 
of  this  act;  (c)  has  violated  any  of  the  rules  or  regulations  adopted  and 
published  by  the  commission  or  by  the  sanitary  board;  (d)  has  violated  any 
of  the  laws  of  the  state  of  Montana,  requiring  the  inspection  of  horses  and 
cattle,  as  contained  in  sections  46-801  to  46-807;  or,  (e)  has  violated  any  of 
the  conditions  of  the  bond,  as  provided  by  this  act,  shall  be  deemed  a  sufti- 
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cient   cause  for  the   cancellation   or   suspension   of  the   certificate   of  the 
offending  operator  of  such  livestock  market. 
History:    En.  Sec.  10,  Ch.  193,  L.  1945. 

46-916.  Investigation  of  actions  of  licensees — hearing  of  complaints — 
additional  powers  and  duties  of  members  of  commission,  sanitary  board 
or  agents — witnesses.  (1)  The  commission,  sanitary  board  or  any  mem- 
ber or  the  secretaries  thereof,  may  upon  their  own  motion,  or  upon  verified 
complaint  in  writing  of  any  person,  whenever  they  or  either  of  them  deem 
it  necessary,  investigate  the  actions  of  any  licensee,  and  if  they  or  either 
of  them  find  it  proper  to  do  so,  shall  file  complaint  against  the  licensee 
with  the  commission,  and  said  complaint  shall  be  set  down  for  hearing 
before  the  commission  upon  ten  (10)  days'  notice  served  upon  such  licensee 
either  by  personal  service  upon  him  or  by  registered  mail  or  by  telegram 
prior  to  such  hearing. 

(2)  Any  member  of  the  commission,  sanitary  board  or  the  secretaries 
thereof,  shall  have  power  to  administer  oaths,  certify  to  all  official  acts  and 
shall  have  the  power  to  subpoena  and  bring  before  them  any  person  in  this 
state  as  a  witness,  to  compel  the  producing  of  books  and  papers  and  to  take 
the  testimony  of  any  person  or  deposition  in  the  same  manner  as  is  pre- 
scribed by  law  in  the  procedure  before  the  courts  of  this  state  in  civil  cases. 
Processes  issued  by  the  commission  or  sanitary  board  shall  extend  to  all 
parts  of  the  state  and  may  be  served  by  any  person  authorized  to  serve 
processes.  Each  witness  that  shall  appear  by  the  order  of  the  commission 
or  the  sanitary  board  shall  receive  for  his  attendance  the  same  fees  and 
mileage  allowed  by  law  to  witnesses  in  civil  cases  appearing  in  the  district 
court,  which  amount  shall  be  paid  by  the  party  at  whose  request  such 
witness  is  subpoenaed.  When  any  witness  has  not  been  required  to  attend 
at  the  request  of  any  party,  but  subpoenaed  by  the  commission  or  sanitary 
board,  his  fees  and  mileage  shall  be  paid  by  the  commission  in  the  same 
manner  as  other  expenses  of  the  said  department  are  paid. 

(3)  Any  investigation,  inquiry  or  hearing  which  the  commission  has 
power  to  undertake  or  to  hold,  under  the  provisions  of  this  act,  may  be 
undertaken  or  held  by  or  before  any  member  of  the  commission  or  by  or 
before  any  agent  or  examiner  of  the  commission  designated  for  the  purpose 
by  the  commission,  and  every  finding,  order  or  decision  made  by  a  member 
of  the  commission  or  agent  or  examiner  of  the  commission  so  designated, 
pursuant  to  such  investigation,  inquiry  or  hearing  when  approved  and  con- 
firmed by  the  commission  and  ordered  filed  in  its  office,  shall  be  deemed  to 
be  and  be  the  finding,  order  or  decision  of  the  commission ;  provided  also 
that  any  agent  or  examiner  of  the  commission  designated  as  aforesaid  shall 
have  power  to  administer  oaths,  examine  witnesses  and  receive  evidence. 

History:    En.  Sec.  11,  Ch.  193,  L.  1945. 

46-917.  Appeal  by  licensee  or  applicant  for  certificate — bond — proce- 
dure, (a)  A  question  or  doubt  having  arisen  as  to  the  intention  of  the 
legislature  and  policy  of  the  state  concerning  appeals  from  decisions  of  the 
livestock  commission  of  the  state  of  Montana  relating  to  livestock  markets, 
it  is  hereby  declared  to  be  the  policy  of  this  state  and  the  intent  of  the 
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twenty-ninth  and  thirtieth  legislative  assemblies  that  such  appeals  should 
be  heard  solely  upon  the  record  of  the  proceedings  before  the  commission 
in  the  matter  in  which  the  appeal  is  taken. 

(b)  If  the  commission  shall  refuse  to  grant  an  application  for  a  cer- 
tificate or  shall  suspend  or  revoke  a  certificate  the  applicant  or  licensee 
may  appeal  to  the  district  court  of  the  county  in  which  the  proposed  live- 
stock market  is  to  be  located  or  in  which  the  licensee  has  his  principal 
place  of  business  by  giving  notice  of  such  appeal  in  writing  to  the  com- 
mission within  ten  (10)  days  after  receiving  notice  by  registered  mail  of 
its  decision  and  within  said  time  filing  a  bond  with  the  clerk  of  said  district 
court  in  the  sum  of  three  hundred  dollars  ($300.00)  to  be  approved  by  the 
judge  of  said  court,  conditioned  to  pay  all  costs  that  may  be  awarded 
against  such  appellant  in  the  event  of  an  adverse  decision  or  the  decision 
of  said  commission  being  affirmed  or  upheld.  Within  thirty  (30)  days 
after  such  decision  or  within  such  additional  time  as  the  district  court  shall 
allow  upon  good  cause  shown,  but  not  exceeding  sixty  (60)  days  after 
said  decision,  appellant  shall  file  with  the  clerk  of  said  district  court  a 
transcript  of  the  testimony  and  proof  presented  to  the  commission  includ- 
ing notice  of  appeal,  complaint,  pleadings,  notices,  motions  and  other 
papers  filed  in  the  cause  with  the  commission  certified  by  the  secretary 
of  the  commission.  Cost  of  preparing  such  transcript  shall  be  paid  by  appel- 
lant. In  case  of  suspension  or  revocation  of  a  certificate  the  filing  of  such 
notice  and  bond  shall  stay  the  order  of  the  commission  until  the  final  deter- 
mination of  the  appeal.  If  the  appellant  should  fail  to  perfect  his  appeal 
or  file  said  transcript  as  herein  provided  said  stay  shall  automatically 
terminate.  The  trial  shall  be  had  summarily  before  the  district  court  upon 
the  record  of  the  evidence  presented  to  the  commission  of  which  a  com- 
plete record  must  be  kept  of  the  hearings  of  the  commission  as  shown  by 
said  transcript  and  the  exhibits,  if  any,  presented  to  the  commission  and 
certified  by  the  secretary  of  the  said  commission,  and  upon  which  its 
decision  was  rendered  and  there  shall  not  be  any  additional  evidence  intro- 
duced or  anj^thing  in  the  nature  of  a  trial  de  novo.  The  court  shall  not 
substitute  its  discretion  for  that  of  the  commission  but  shall  determine 
whether  the  commission  acted  capriciously,  arbitrarily,  or  abused  its  dis- 
cretion and  whether  it  acted  according  to  law.  Appeals  from  judgments  of 
the  district  court  may  be  taken  to  the  supreme  court  in  the  same  manner 
as  appeals  are  taken  in  civil  actions. 

History:     En.  Sec.  12,  Ch.  193,  L.  1945; 
ami   Sec.   1,  Ch.   231,  L.   1947. 

46-918.  Operator  of  market  to  warrant  title  of  livestock  sold — other 
duties.  The  operator  of  each  livestock  market  in  this  state  shall  warrant 
to  the  purchaser  thereof  the  title  of  all  livestock  sold  through  his  livestock 
market  and  shall  be  liable  to  the  rightful  owner  thereof  for  the  net  proceeds 
in  cash  received  for  such  livestock  so  sold,  and  it  shall  be  the  further  duty 
of  such  operator  of  a  livestock  market  when  notified  by  the  authorized 
brand  inspector,  that  there  is  a  question  as  to  whether  any  designated  live- 
stock sold  through  such  market  is  lawfully  owned  by  the  consignor  thereof, 
to  hold  the  proceeds  received  from  the  sale  of  said  livestock  for  a  reason- 
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able  time  not  to  exceed  thirty  (30)  days,  to  permit  the  consignor  to  estab- 
lish ownership,  and  if  at  the  expiration  of  that  time,  the  consignor  fails 
to  establish  his  lawful  ownership  of  such  livestock,  said  proceeds  shall  be 
transmitted  by  such  operator  of  a  livestock  market  to  the  secretary  of  the 
livestock  commission,  which  secretary  shall  have  authority  to  dispose  of 
such  proceeds  in  accordance  with  Chapter  10  of  this  title,  relating  to  the 
distribution  of  estray  money,  and  the  secretary's  receipt  therefor  shall 
relieve  said  operator  of  a  livestock  market  from  further  responsibility  for 
said  proceeds.  Proof  of  ownership  and  account  of  all  sales  of  livestock 
shall  be  transmitted  by  the  authorized  brand  inspector  to  the  secretary  of 
the  livestock  commission. 

History:     En.  Sec.  13,  Ch.  193,  L.  1945. 

46-919.  Dispersal  sales.  All  dispersal  sales  made  at  livestock  markets 
shall  meet  the  requirements  prescribed  for  other  livestock  passing  through 
such  market. 

History:    En.  Sec.  14,  Ch.  193,  L.  1945. 

46-920.  Penalties  for  violating  act.  Any  person  who  shall  violate  any 
provisions  or  requirements  of  this  act  or  rule  or  regulation  adopted  by  the 
commission  or  the  sanitary  board  pursuant  to  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars  ($100.00)  nor  more  than  six  hundred  dol- 
lars ($600.00),  or  by  imprisonment  in  the  county  jail  not  less  than  thirty 
(30)  days  nor  more  than  six  (6)  months,  or  by  both  such  fine  and  imprison- 
ment. Every  person  who  having  been  convicted  of  a  violation  of  this  act 
shall  after  such  violation  of  any  of  the  provisions  of  this  act  again  be  found 
guilty  of  a  violation  as  aforesaid  shall  be  punished  by  a  fine  of  not  less  than 
two  hundred  dollars  ($200.00)  nor  more  than  one  thousand  dollars 
($1,000.00),  or  by  imprisonment  in  the  county  jail  for  not  less  than  three 
(3)  months  nor  more  than  six  (6)  months,  or  by  both  such  fine  and  im- 
prisonment. Such  second  conviction  shall  require  the  commission  to  sus- 
pend or  cancel  the  certificate  of  such  person  without  hearing,  in  which 
event  such  person  shall  not  again  be  granted  a  certificate  for  a  period  of 
one  (1)  year. 

History:    En.  Sec.  15,  Ch.  193,  L.  1945. 

46-921.     Jurisdiction  of  district  courts.     The  district  courts  shall  have 
original  jurisdiction  in  all  criminal  actions  for  violations  of  the  provisions 
of  this  act. 
History:    En.  Sec.  16,  Ch.  193,  L.  1945. 
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ESTEAYS— DISPOSAL    OF 

Section  46-1001.  Estrays — livestock    commission    authorized    to    take    possession    of. 

46-1002.  Taking  up   and  disposal   of   estrays — advertisement. 

46-1003.  Sale  at  public  auction — branding. 

46-1004.  Expenses,  how  paid — disposition  of  proceeds  of  sale. 
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46-1005.     "Estray,"  as  herein  used,  defined. 

46-1006.  Publication  of  description  of  estrays  sold — disposition  of  proceeds  re- 
maining in  state  treasury. 

46-1007.     Penalty  for  wrongful  taking  of  estray. 

46-1008.  Shipment  of  stray  cattle — duty  of  shipper  and  railroad  agents — peti- 
tion for  inspection. 

46-1009.     Violations,  penalty  for. 

46-1010.     Description   of   animals   taken   out   during   shipment. 

46-1011.     Powers  and  duties  of  inspectors  outside  of  state. 

46-1012.     Livestock  commission  to  furnish  blanks. 

46-1013.     Failure  of  shipper  or  inspector  to  comply  with  this  act — penalty. 

46-1001.  (3333)  Estrays — livestock  commission  authorized  to  take 
possession  of.  The  livestock  commission,  by  and  through  its  legally  ap- 
pointed stock  inspectors,  be  and  it  is  hereby  authorized  to  take  possession 
of  any  and  all  estrays  found  running  at  large  within  the  state  of  Montana, 
and  to  dispose  of  the  same,  subject  to  the  following  restrictions. 

History:     En.  Sec.  1,  Ch.  34,  L.  1915;  References 

re-en.  Sec.  3333,  R.  C.  M.  1921.  Jorgenson  v.  Story  et  al.,  78  M  477,  493, 

9A4-   P   4.^7 

Cross-Reference  ^°*  r  **1' 

Pee  for  recording  transcript  concerning  Collateral  References 

estrays,  sec.  25-231.  Animals<§=>60. 

3   C.J.S.   Animals  §  86. 

46-1002.  (3334)  Taking  up  and  disposal  of  estrays — advertisement. 
Any  stock  inspector  authorized  by  the  Montana  livestock  commission  shall 
take  into  his  possession  all  estrays  found  within  his  district,  and  shall  either 
ship,  or  arrange  for  the  shipment  of,  such  estrays  to  a  licensed  livestock 
market  for  sale,  the  proceeds  from  such  sale  to  be  disposed  of  as  provided 
for  in  sections  46-1004  and  46-1006 ;  or  he  may  hold  such  estrays  so  collected 
by  him  in  his  possession,  and  care  for  the  same  in  the  cheapest  and  most 
practicable  manner  for  a  period  of  not  less  than  thirty  (30)  days,  nor  more 
than  sixty  (60)  days,  during  which  time  he  shall  advertise  the  facts  that  he 
holds  such  estray  or  estrays,  and  that  unless  claimed  by  the  owner  thereof 
he  will,  on  a  date  to  be  specified  in  said  notice,  sell  such  estray  or  estrays 
at  public  auction  to  the  highest  bidder  for  cash,  which  said  notice  shall  be 
published  in  the  newspaper  doing  the  county  printing  of  the  county  wherein 
such  estray  or  estrays  are  found,  and  in  addition  thereto  in  a  paper  pub- 
lished in  the  town  or  city  nearest  the  place  at  which  such  estray  is  held, 
which  said  notice  shall  be  published  at  least  once  a  week  for  four  (4) 
consecutive  weeks,  and  shall  contain  a  statement  of  the  date  of  the  sale, 
the  place  where  such  sale  is  to  be  held,  and  a  general  description  of  such 
estray,  including  the  sex  of  the  same  and  the  approximate  age,  together 
with  an  illustration  of  the  brand  and  the  position  of  such  brand  upon  such 
estray,  together  with  a  description  of  the  place  or  locality  where  such 
estray  was  found  or  taken  up ;  and  the  owner  of  such  estray  may  appear 
and  claim  the  same  at  any  time  prior  to  the  sale  or  shipment,  as  hereinafter 
provided,  and  without  cost  or  expense  to  said  owner. 

History:     En.   Sec.   2,   Ch.   34,  L.   1915;  Collateral  References 

re-en.  Sec.  3334,  R.  C.  M.  1921;  amd.  Sec.  o  Am_  Jun  794   Animals,  88  138  et  seq. 

1,  Ch.  34,  L.  1943. 

46-1003.  (3335)  Sale  at  public  auction — branding.  On  the  date  speci- 
fied in  the  notice  provided  in  the  preceding  section,  such  stock  inspector 
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shall  cause  said  estray  or  estrays  to  be  sold  at  public  auction  to  the  highest 

bidder  for  cash ;  and  before  removal  from  said  sale  the  said  stock  inspector 

shall  cause  the  said  estray  or  estrays  to  be  branded  with  the  recorded 

estray  brand  of  the  livestock  commission. 

History:      En.  Sec.   3,   Ch.  34,  L.  1915; 
re-en.  Sec.  3335,  R.  C.  M.  1921. 

46-1004.     (3336)  Expenses,  how  paid — disposition  of  proceeds  of  sale. 

All  expenses  attending  the  collecting,  holding,  advertising,  and  selling  of 
such  estray  or  estrays  shall  be  paid  out  of  the  gross  proceeds  of  the  sale  of 
such  estray  or  estrays,  and  the  balance  of  the  proceeds  of  such  sale  shall  be 
forwarded  to  the  secretary  of  the  livestock  commission  to  be  by  him  ad- 
vertised as  estray  funds  in  the  manner  now  provided  by  law,  and  such  pro- 
ceeds shall  be  subject  to  claim  by  the  owner  of  the  animal  for  a  period  of 
two  years  from  the  date  of  such  sale ;  provided,  that  in  the  event  the  owner 
of  such  estray  claims  said  animal  prior  to  the  sale  thereof,  the  expense 
theretofore  incurred  by  the  stock  inspector  shall  be  paid  by  the  livestock 
commission  as  an  expense  of  said  commission. 

History:  En.  Sec.  4,  Ch.  34,  L.  1915; 
re-en.  Sec.  3336,  R.  C.  M.  1921. 

46-1005.  (3337)  "Estray,"  as  herein  used,  defined.  An  estray  within 
the  meaning  of  this  act  shall  be  any  horse,  mule,  mare,  gelding,  colt,  cow, 
ox,  bull,  stag,  steer,  heifer,  or  calf,  not  bearing  a  brand  and  the  ownership 
of  which  cannot  be  determined  by  the  stock  inspector  of  the  district  where- 
in such  animal  may  be  found,  by  inquiry  among  reputable  resident  stock 
owners  or  freeholders  therein;  or  any  of  such  animals  bearing  a  recorded 
brand  but  the  owner  of  which  brand  cannot  be  located  at  or  through  the 
post  office  designated  upon  the  records  of  the  recorder  of  marks  and  brands, 
or  which  owner  cannot  be  located  by  the  stock  inspector  of  the  district 
where  such  estray  is  found  by  inquiry  among  reputable  resident  stock 
owners  or  freeholders  therein ;  or  any  of  the  animals  above  enumerated 
which  bears  an  unrecorded  brand,  the  owner  of  which  unrecorded  brand 
cannot  be  ascertained  by  the  stock  inspector  of  the  district  wherein  said 
animal  is  found,  by  inquiry  among  reputable  resident  stock  owners  or 
freeholders  therein. 

History:  En.  Sec.  5,  Ch.  34,  L.  1915; 
re-en.  Sec.  3337,  R.  C.  M.  1921;  amd.  Sec.  1, 
Ch.  112,  L.  1959. 

46-1006.  (3338)  Publication  of  description  of  estrays  sold — disposition 
of  proceeds  remaining  in  state  treasury.  A  full  description  of  estrays  for 
which  the  proceeds  derived  from  the  sale  remains  in  the  hands  of  the  treas- 
urer unclaimed  shall  be  published  for  the  period  of  two  (2)  consecutive 
weekly  or  semimonthly  or  monthly  issues  next  after  May  first  of  each  year 
in  not  more  than  four  (4)  weekly  or  semimonthly  or  monthly  publications 
in  the  state  of  Montana,  said  publications  to  be  designated  by  the  state  live- 
stock commission,  and  when  such  publication  shall  have  been  made  and  the 
proceeds  from  the  sale  of  such  animals  shall  have  remained  in  the  hands  of 
the  state  treasurer  for  a  period  of  two  (2)  years,  it  shall  be,  by  the  treas- 
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urer,  upon  request  of  the  state  livestock  commission,  at  once  placed  to  the 
credit  of  the  state  livestock  commission  fund. 

History:      En.    Sec.    5,   Ch.    2,    L.    1911;       3338,  R.  C.  M.  1921;  amd.  Sec.  1,  Ch.  63, 
amd.  Sec.  1,  Ch.  20,  L.  1919;   re-en.  Sec.      L.  1927;  amd.  Sec.  1,  Ch.  95,  L.  1941. 

46-1007.  (3340)  Penalty  for  wrongful  taking  of  estray.  Any  person 
who  shall,  for  his  own  use  or  benefit  and  without  the  owner's  consent, 
take  into  his  possession  any  estray,  shall  be  guilty  of  a  misdemeanor  and 
shall  be  punishable  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  sixty  days,  or  by  both  such  fine  and  imprisonment. 

History:     En.  Sec.  2,  Ch.  169,  L.  1921;  Collateral  References 

re-en.  Sec.  3340,  R.  C.  M.  1921.  Animals<3=364. 

3  C.J.S.  Animals  §  103. 

46-1008.  (3341)  Shipment  of  stray  cattle — duty  of  shipper  and  rail- 
road agents — petition  for  inspection.  Every  person,  agent,  firm,  corpora- 
tion, pool  or  roundup  association,  who  shall  ship  cattle  by  railroad  to  any 
market  where  Montana  livestock  inspectors  are  maintained,  may  ship 
with  their  own  cattle  any  estrays  which  may  be  among  them,  but  they 
must  before  shipment,  or  at  the  time  of  loading  same  on  the  cars  for  ship- 
ment, carefully  and  as  accurately  as  possible  inspect  or  tally  the  brand 
on  such  cattle,  whether  their  own  or  estrays,  making  a  list  in  duplicate, 
which  list  shall  state  the  date  of  loading,  name  of  shipper,  description  of 
brands  on  each  animal,  number  and  class  of  the  cattle  bearing  such  brand, 
destination,  name  of  the  commission  firm  to  whom  consigned,  and  the 
name  of  the  person  in  charge  of  the  shipment  except  that  in  the  case  of 
cattle  not  owned  by  the  shipper  and  which  are  marked  with  a  recorded 
brand,  or  where  the  owner  is  known  to  be  someone  other  than  the  shipper, 
the  shipper  must  obtain  the  written  consent  of  such  owner  or  owners,  or 
the  written  consent  of  a  state  stock  inspector  or  a  deputy  state  stock  in- 
spector before  shipment  of  such  cattle.  It  shall  be  the  duty  of  the  railroad 
agent  at  the  point  of  loading  to  require  from  the  shipper  lists  as  described 
in  this  act,  and  to  forward,  within  twenty-four  (24)  hours  after  loading, 
one  copy  to  the  livestock  commission  at  Helena,  Montana,  and  another 
copy  to  the  Montana  brand  inspector  at  the  point  of  destination.  However, 
in  any  county  or  counties  where  there  has  been  established  an  association 
of  livestock  people,  the  livestock  commission  on  the  receipt  of  a  petition 
from  an  association  shall  require  that  all  cattle  shipped  by  rail  from  the 
respective  county  or  counties  be  inspected  before  loading  by  a  state  stock 
inspector  or  deputy  state  stock  inspector.  The  petition  must  be  signed 
by  at  least  fifty-one  per  cent  (51%)  of  the  owners  of  cattle  in  the  county, 
and  such  petitioners  owning  at  least  fifty-five  per  cent  (55%)  of  the 
cattle  as  shown  by  the  most  recent  completed  assessment  records  of  the 
county  assessor. 

History:     En.   Sec.  1,   Ch.   94,   L.   1907;       1923;  amd.  Sec.  1,  Ch.  137,  L.  1943;  amd. 
Sec.  1820,  Rev.  C.  1907;   re-en.  Sec.  3341,       Sec.  1,  Ch.  99,  L.  1957. 
R.   C.   M.   1921;    amd.    Sec.   1,    Ch.   29,   L. 
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46-1009.  (3341.1)  Violations,  penalty  for.  Every  person,  agent,  firm 
or  corporation  violating  the  provisions  of  this  act  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum  not 
exceeding  three  hundred  dollars  ($300.00),  or  imprisonment  in  the  county 
jail  not  to  exceed  six  (6)  months,  or  both  such  fine  and  imprisonment. 
History:     En.  Sec.  2,  Ch.  29,  L.  1923. 

46-1010.     (3342)  Description   of   animals   taken   out   during   shipment. 

Every  person  in  charge  of  or  who  accompanies  such  shipment  as  the 
shipper  in  charge  shall  take  an  accurate  description,  including  the  brands 
of  each  and  every  animal,  whether  dead  or  alive,  taken  out  of  shipment  in 
transit  between  original  loading  point  and  final  destination,  and  shall 
hand  such  description  to  the  state  stock  inspector  at  such  point  of  destina- 
tion immediately  upon  arrival  of  the  shipment  in  the  stockyards. 

History:  En.  Sec.  2,  Ch.  94,  L.  1907; 
Sec.  1821,  Rev.  C.  1907;  re-en.  Sec.  3342, 
R.  C.  M.  1921. 

46-1011.     (3343)  Powers    and    duties    of   inspectors    outside    of   state. 

The  stock  inspector  appointed  to  inspect  Montana  cattle  at  any  cattle 
market  outside  of  this  state  shall  be  duly  commissioned  by  the  livestock 
commission,  and  shall  be  qualified  and  have  power  and  authority  to  inspect 
any  or  all  cattle  that  may  come  from  this  state  to  the  market  where  he 
may  be  located,  having  the  same  power  as  other  stock  inspectors  within 
the  state  to  inspect  and  seize  any  stock  which  he  may  have  reason  to 
believe  is  stolen,  or  upon  which  brands  have  been  altered  or  obliterated, 
and  shall  have  authority  to  take  the  proceeds  of  any  animal  in  dispute,  or 
bearing  altered  or  burned  brands,  remitting  such  proceeds  to  the  livestock 
commission,  who  shall  hold  same  pending  a  decision  as  to  ownership,  and 
such  stock  inspector  shall,  upon  receipt  of  the  certified  lists  mentioned  in 
the  two  preceding  sections,  make  inspection  of  the  cattle  so  listed,  and  if, 
upon  comparison  of  such  list  with  his  own  inspection,  he  shall  find  any 
difference  or  discrepancy,  he  shall  make  a  second  inspection  of  any  animal 
or  animals  or  upon  which  the  two  tallies  do  not  agree,  clipping  the  animal 
when  necessary  to  determine,  accurately  and  definitely,  which  inspection 
or  tally  is  correct,  and  he  shall  forthwith  make  inspection  report  to  the 
livestock  commission,  stating  in  detail  wherein  any  discrepancies  with  the 
loading  tally  exist,  and  calling  special  attention  to  his  own  inspection  of 
such  animal  or  animals,  and  he  shall,  on  his  own  report,  make  mention  of 
any  and  every  animal,  with  the  brands  thereon,  which  were  taken  out  by 
the  shipper  in  charge  of  the  stock  while  in  transit  between  the  original 
loading  point  and  point  of  final  destination ;  all  such  reports  to  be  entered 
in  a  suitably  bound  book  and  be  at  all  times  open  to  public  inspection. 

History:      En.   Sec.   3,   Ch.   94,  L.   1907;  brands  upon  them  appear  to  have  been  al- 

Sec.  1822,  Rev.   C.   1907;  re-en.   Sec.   3343,  tered  or  obliterated,  leaving  their  owner- 

R.  C.  M.  1921.  ship  in  doubt,  and  hold  the  proceeds  pend- 

.  ing  decision  as  to  their  ownership.  Schoen- 

Power  to  Seize  Livestock  born  v   ^villiams  et  al.,  83  M  477,  481,  272 

Under   this    section,   the   state   livestock  P  992. 
commission   may   seize   any  Montana   live- 
stock   at    any    market    outside    the    state  References 

where  its  inspector  has  reason  to  believe  Jorgenson  v.  Story  et  al.,  78  M  477,  254 

that    the    animals    were    stolen    or    where  P  427. 
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46-1012.  (3344)  Livestock  commission  to  furnish  blanks.  The  live- 
stock commission  shall  have  printed  the  necessary  blanks  for  the  tallying 
of  cattle  at  loading  point  as  provided  in  section  46-1008,  and  shall  furnish 
same  free  to  shippers  on  application.  The  expense  of  such  printing  shall 
be  paid  out  of  the  livestock  commission  fund. 

History:  En.  Sec.  4,  Ch.  94,  L.  1907; 
Sec.  1823,  Rev.  C.  1907;  re-en.  Sec.  3344, 
R.  C.  M.  1921. 

46-1013.  (3345)  Failure  of  shipper  or  inspector  to  comply  with  this  act 
— penalty.  Any  person,  agent,  firm,  corporation,  pool,  or  roundup  asso- 
ciation who  shall  ship  cattle  from  this  state,  and  shall  fail  to  make 
such  inspection  or  tally  at  point  of  loading,  or  who  shall  fail  to  file  a  true 
and  correct  tally,  to  the  best  of  their  knowledge  and  belief,  of  all  the 
brands  of  cattle  in  such  shipment  with  the  railroad  agent  at  the  point  of 
shipment,  or  who  shall  fail  to  forward  a  true  and  correct  copy,  duly  signed 
by  them  as  parties  making  the  shipment,  to  the  stock  inspector  at  point  of 
destination,  or  any  person  who  shall  accompany  a  shipment  of  cattle  as 
the  shipper  in  charge  from  this  state,  and  shall  fail  to  take  a  description 
of  any  and  every  animal  taken  out  in  transit  and  hand  such  description 
to  the  stock  inspector  at  point  of  destination,  or  any  stock  inspector  at 
market  points  who  shall  fail  to  make  inspection  as  provided  in  section 
46-1011,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to 
a  fine  of  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars  for 
each  and  every  offense.  The  fines  so  collected  shall  be  turned  into  the 
general  fund  of  the  county  where  conviction  is  had,  and  any  stock  inspec- 
tor, sheriff,  or  other  police  officer  shall  have  power  to  make  arrests  to 
enforce  the  provisions  of  this  act. 

History:  En.  Sec.  5,  Ch.  94,  L.  1907; 
Sec.  1824,  Rev.  C.  1907;  re-en.  Sec.  3345, 
R.  C.  M.  1921. 

CHAPTER  11 

HIDES    OF    SLAUGHTEBED    CATTLE— REGULATION- 
HIDE  DEALERS'  LICENSES 

Section   46-1101.  Repealed. 

46-1101.1.  Definitions. 

46-1101.2.  Hide  certificate — identification. 

46-1102.  Falsifying  hide  certificate  or  failure  to  affix  tag  deemed  a  misde- 
meanor. 

46-1103.  Mutilation  or  concealment  of  hides  deemed  felony. 

46-1104.  Sufficiency  of  pleading  and  proof  in  criminal  prosecution  under  act. 

46-1105.  Penalty  for  felonious   violation. 

46-1106.  Hide  buyer  defined. 

46-1107.  Hide  dealer  or  buyers  license  fee — disposal  of  proceeds. 

46-1107.1.  Acting  without   a  license — revocation. 

46-1108  to  46-1113.     Repealed. 

46-1114.  Seizure  and  sale  of  hides  when  ownership   cannot  be   determined — 
disposition  of  proceeds. 

46-1101.     (3350.1)  Repealed— Chapter  44,  Laws  of  1961. 

Repeal  0f  saie  T0  be  procured  by  hide  buyers  and 

This   section    (Sec.    1,    Ch.    61,    L.    1923;       compulsory    inspection    of    hides,    was    re- 
Sec.  3,  Ch.  177,  L.  1939),  relating  to  a  bill       pealed  by  Sec.  7,  Ch.  44,  Laws  1961. 
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46-1101.1.  Definitions,  (a)  "Animal  hide"  means  the  hide  of  any 
cattle,  horse,  mare,  colt,  mule,  jack  or  jenny. 

(b)  "Commission"  means  the  livestock  commission  of  the  state  of 
Montana. 

(c)  "Seller"  means  any  person  selling  or  delivering  animal  hides  for 
or  without  a  pecuniary  consideration. 

(d)  "Inspector"  means  any  sheriff  or  deputy  sheriff,  any  state  stock 
inspector  or  deputy  state  stock  inspector  appointed  by  the  livestock 
commission. 

(e)  "Hide  certificate"  means  a  certificate  showing  a  transfer  of  own- 
ership of  animal  hides. 

History:     En.  Sec.  1,  Ch.  44,  L.  1961. 

46-1101.2.  Hide  certificate — identification.  A  seller  of  any  animal  hide 
shall  obtain  a  hide  certificate  from  the  person  receiving  the  hide.  The 
commission  shall  by  regulation  prescribe  the  form  of  the  certificate  which 
shall  include  the  marks  and  brands  on  each  hide.  The  party  receiving  the 
hide  must  designate  where  it  will  be  kept  for  thirty  days  following  de- 
livery. The  certificate  must  be  signed  by  the  seller  or  his  agent  and  the 
person  receiving  the  hide. 

Hide  certificates,  tags  and  glue  shall  be  furnished  to  the  sheriff  of  each 
county  by  the  commission  at  cost  and  by  the  sheriff  to  any  person  requiring 
such  certificates,  tags  and  glue.  Only  those  certificates,  tags  and  glue 
distributed  by  the  commission  may  lawfully  be  used  under  this  act.  The 
original  certificate  shall  be  filed  with  the  sheriff  of  the  county  of  the 
seller's  residence.  One  copy  shall  be  sent  by  the  party  receiving  the  hide 
to  the  commission,  one  retained  by  the  seller  and  one  by  the  hide  buyer. 
Upon  reasonable  notice,  any  sheriff  or  deputy  sheriff,  state  stock  inspector 
or  deputy  state  stock  inspector  can  inspect  the  hide  certificate  copy  of 
the  seller  or  buyer.  The  commission  shall  prescribe  an  identification  tag 
to  be  affixed  to  each  hide  by  the  person  receiving  the  hide  when  it  is  de- 
livered. Hide  dealers  and  buyers  must  mail  the  original  hide  certificate 
to  the  sheriff  of  each  county  in  which  hides  are  purchased  within  five  (5) 
days  after  purchase. 

History:     En.  Sec.  2,  Ch.  44,  L.  1961. 

46-1102.  (3350.2)  Falsifying  hide  certificate  or  failure  to  affix  tag 
deemed  a  misdemeanor.  Any  person,  firm,  association,  or  corporation  either 
selling  or  disposing  of  or  purchasing  hides  in  any  manner,  who  shall 
willfully  or  intentionally  falsify  a  hide  certificate  covering  such  hides, 
shall  be  deemed  guilty  of  a  misdemeanor. 

Any  person  who  shall  have  received  any  hide  as  provided  in  this  act 

without  affixing  the  required  identification  tag  shall  be  deemed  guilty  of 

a  misdemeanor. 

History:  En.  Sec.  2,  Ch.  61,  L.  1923; 
amd.  Sec.  4,  Ch.  177,  L.  1939;  amd.  Sec.  3, 
Ch.  44,  L.  1961. 

46-1103.     (3350.4)  Mutilation  or  concealment  of  hides  deemed  felony. 

Every  person  who  willfully  or  maliciously  mutilates,  destroys,  or  conceals 
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the  hide  from  any  horse,  mare,  colt,  mule,  jack,  jennet,  bull,  steer,  cow, 
calf,  goat,  hog  or  sheep  with  intent  to  or  for  the  purpose  of  removing 
evidence  of  ownership  of  such  hide  or  the  animal  from  which  said  hide 
was  removed,  is  guilty  of  a  felony,  and  punishable  as  hereinafter  provided. 
History:     En.  Sec.  1,  Ch.  76,  L.  1923. 

46-1104.  (3350.5)  Sufficiency  of  pleading  and  proof  in  criminal  prose- 
cution under  act.  In  any  prosecution  for  the  violation  of  the  provisions 
of  this  act,  it  shall  not  be  necessary  for  the  state  to  allege  in  the  complaint 
or  information  or  proof,  the  ownership  of  the  hide,  or  of  the  animal  from 
which  said  hide  was  removed,  but  it  shall  be  sufficient  to  allege  in  the 
complaint  or  information  or  proof  that  the  owner  of  said  hide  or  of  the 
animal  from  which  said  hide  was  removed,  is  unknown  and  not  the  prop- 
erty of  the  defendant. 

History:     En.  Sec.  2,  Ch.  76,  L.  1923.  Collateral  References 

Licenses<§=>42(3). 

53  C.J.S.  Licenses  §  70. 

46-1105.     (3350.6)  Penalty  for  felonious  violation.     Any  person  or  per- 
sons who  violates  any  of  the  provisions  of  this  act  shall  be  deemed  guilty 
of  a  felony,  and  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  not  less  than  one  year  nor  more  than  ten  years. 
History:     En.  Sec.  3,  Ch.  76,  L.  1923.  Collateral  References 

Licenses@=»41. 
53  C.J.S.  Licenses  §  63. 

46-1106.     (3350.7)  Hide  buyer  denned.     For  the  purpose  of  this  act, 

every  person,  firm,  corporation  or  association  engaged  in  the  business  of 

buying  or  selling  the  hide  or  hides  of  any  cattle  or  of  any  horse,  mare, 

colt,  mule,   jack,   or  jenny,   shall  be   designated   a   hide   dealer   or  buyer. 

Provided,  however,  that  licensed  slaughterhouses  shall  not  be  deemed  hide 

dealers  or  buyers. 

History:  En.  Sec.  1,  Ch.  151,  L.  1929; 
amd.  Sec.  1,  Ch.  177,  L.  1939;  amd.  Sec.  4, 
Ch.  44,  L.  1961. 

46-1107.  (3350.8)  Hide  dealer  or  buyers  license  fee — disposal  of  pro- 
ceeds. Every  hide  dealer  or  buyer  shall  pay  to  the  livestock  commission 
a  license  fee  of  five  dollars  ($5.00)  for  each  established  place  of  business 
at  which  such  hide  dealer  or  buyer  purchases  or  deals  in  hides,  before  en- 
gaging in,  or  conducting  any  business  as  such  in  the  state  of  Montana, 
which  license  shall  continue  in  force  and  effect  for  that  calendar  year.  The 
moneys  collected  from  such  licenses  shall  be  placed  in  the  livestock  com- 
mission fund.  The  license  must  be  renewed  January  1  of  each  year  com- 
mencing January  1,  1961. 

History:     En.  Sec.  2,  Ch.  151,  L.  1929;  Collateral  References 

amd.  Sec.  2,  Ch.  177,  L.  1939;  amd.  Sec.  5,  Licenses<S=33. 

Ch.  44,  L.  1961.  53  c.J.S.  Licenses  §  56. 

Cross-Reference 

Carrying  on  business  without  license, 
penalty,  sec.  94-1511. 

61 


46-1107.1  LIVESTOCK 

46-1107.1.  Acting  without  a  license — revocation.  Any  person  acting 
as  a  hide  dealer  or  buyer  without  a  license  as  required  by  this  act  is  guilty 
of  a  misdemeanor. 

Upon  receipt  of  a  certified  copy  of  the  judgment  of  conviction  of  any 
hide  dealer  or  buyer  for  any  violation  of  this  act,  the  livestock  commission 
may  revoke  the  license  of  such  person  for  one  year  commencing  on  the  date 
of  the  licensee's  conviction. 

History:     En.  Sec.  6,  Ch.  44,  L.  1961. 

46-1108  to  46-1113,  (3350.10  to  3350.13)  Repealed— Chapter  44,  Laws  of 
1961. 

Repeal  of  uninspected  hides,  fees  for  inspection, 

These    sections    (Sees.   4   to    7,   Ch.    151,  and    penalties    and    forfeitures,    were    re- 

L.  1929;   Sees.  5  to   8,   Ch.   177,  L.   1939),  pealed  by  Sec.  7,   Ch.  44,  Laws   1961. 

relating  to  inspection  tags,  transportation 

46-1114.  Seizure  and  sale  of  hides  when  ownership  cannot  be  determined 
— disposition  of  proceeds.  A  state  stock  inspector  or  any  other  officer  hav- 
ing authority  to  make  an  inspection  of  any  slaughtered  beef,  veal  and/or 
the  hide  of  any  such  beef  or  veal,  shall  have  the  authority  to  seize  and  hold 
said  hide  or  hides  thereof,  when  upon  inspection  such  officer  finds  that  the 
brand  is  so  altered,  obliterated  or  defaced  that  the  original  brand  cannot 
be  determined  by  a  reasonable  inspection,  or  finds  that  ownership  cannot 
be  established  by  the  brand  thereon  or  by  other  satisfactory  proof. 

If  within  fifteen  (15)  days  after  the  seizure  of  the  hide  or  hides,  proof 
of  ownership  cannot  be  established  either  by  brand,  bill  of  sale  or  other- 
wise, said  officer  may  sell  at  the  best  available  price  the  hide  or  hides 
and  remit  the  proceeds,  less  the  cost  of  processing,  storing  and  selling  to 
the  Montana  livestock  commission  together  with  a  full  report  of  his  in- 
vestigation ;  a  statement  of  the  reason  for  the  seizure  and  sale  together 
with  any  tendered  proof  of  ownership  of  any  party.  Said  proceeds  shall 
be  deposited  by  the  livestock  commission  with  the  state  treasurer  and 
credited  to  the  stock  estray  fund,  where  it  shall  be  subject  to  claim  by  any 
party  showing  proper  proof  of  ownership  in  the  same  manner  and  for  the 
same  length  of  time  as  is  provided  by  law  for  the  making  of  claims  against 
the  said  fund. 

History:    En.  Sec.  1,  Ch.  113,  L.  1961. 


CHAPTER  12 
IMPEOVEMENT   OF   LIVESTOCK 

Section   46-1201.  County  assessor  to  collect  names  of  owners  of  purebred  stock. 

46-1202.  Delivery  of  information  to  experiment  station. 

46-1203.  Official   books   of   breed   association. 

46-1204.  Publication  of  owners  of  purebreds — bulletins. 

46-1205.  Sale  of  animals  under  false  registration  certificates — changing  mark- 
ings— auctioneer. 

46-1206.  Penalty  for  violation  of  preceding  section. 

46-1201.     (3351)  County  assessor  to  collect  names  of  owners  of  pure- 
bred stock.     The  county  assessor  in  each  county  during  the  odd-numbered 
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years  shall,  in  the  regular  routine  of  his  duties,  collect  the  names  and 
addresses  of  all  owners  or  breeders  of  purebred  horses,  cattle,  sheep,  swine, 
and  poultry  in  the  county,  and  in  each  case  secure  the  name  of  the  breed. 

History:      En.    Sec.    1,    Ch.   6,    L.   1913;  Collateral  References 

re-en.  Sec.  3351,  R.  C.  M.  1921.  Animals<S=3l7. 

3  C.J.S.  Animals  §  40. 

46-1202.     (3352)  Delivery  of  information  to  experiment  station.     On  or 

before  the  first  day  of  November,  the  assessor  shall  compile  the  information 

secured,   and   deliver   same   to   the   director   of   the   Montana   agricultural 

experiment  station,  located  at  Bozeman. 

History:      En.    Sec.    2,    Ch.    6,   L.   1913; 
re-en.  Sec.  3352,  R.  C.  M.  1921. 

46-1203.     (3353)   Official  books  of  breed  association.     Purebred  animals 

are  those  recorded  in  the  official  books  of  the  various  breed  associations. 

A  list  of  these  books  shall  be  furnished  to  the  assessor  of  each  county  by 

the    director    of   the    Montana    agricultural    experiment    station,    and    the 

assessor  shall  accept  as  purebreds  only  such  breeds  as  are  given  in  this  list 

as  shown  by  certificates  of  registration  in  the  possession  of  the  owner. 

History:      En.   Sec.   3,   Ch.   6,   L.   1913; 
re-en.  Sec.  3353,  R.  C.  M.  1921. 

46-1204.     (3354)  Publication   of   owners   of   purebreds — bulletins.     On 

or  before  the  first  day  of  January  of  the  even-numbered  years,  the  director 
of  the  experiment  station  shall  prepare  for  publication  and  cause  to  be 
printed  a  bulletin  giving  the  names  and  addresses  of  all  owners  and 
breeders  of  purebred  livestock  in  the  state  of  Montana,  as  reported  the 
previous  year  by  the  county  assessors.  This  bulletin  shall  be  for  free 
distribution  in  the  state  of  Montana,  and  on  request,  to  breeders  and 
farmers  outside  the  state. 

History:     En.   Sec.   4,   Ch.   6,   L.   1913; 
re-en.  Sec.  3354,  R.  C.  M.  1921. 

46-1205.  (3355)  Sale  of  animals  under  false  registration  certificates — 
changing  markings — auctioneer.  No  person,  or  persons,  company,  or  cor- 
poration shall  sell  to  another  person  or  persons,  any  animal  with  a  certifi- 
cate of  registration  or  breeding  that  does  not  belong  to  said  animal;  nor 
change  in  any  way  the  certificate  of  registration  or  breeding  of  any 
animal;  nor  shall  any  person  or  persons,  company,  or  corporation  falsely 
represent  any  production  record  of  any  cow  or  of  any  dam,  specified  in  any 
registration  certificate ;  nor  shall  any  person  change  the  markings  of  any 
animal  with  the  intent  to  deceive  the  purchaser.  Providing  that  this  act 
shall  not  apply  to  any  auctioneer  or  agent  acting  in  good  faith  under  the 
direction  of  the  owner. 

History:      En.    Sec.   5,    Ch.    6,    L.    1913;  Cross-Reference 

re-en.  Sec.  3355,  R.  C.  M.  1921;  amd.  Sec.  False    pedigree,    penalty,    sees.    94-1813, 

1,  Ch.  68,  L.  1933.  94-1814. 


Collateral  References 

2  Am.  Jur.  405,  Agriculture,  §§  12  et  seq. 
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46-1206.  (3356)  Penalty  for  violation  of  preceding  section.  Any  per- 
son or  persons,  company,  or  corporation  violating  the  preceding  section 
shall  be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment  of  not  less  than  ten  days  or 
more  than  six  months,  or  by  both  fine  and  imprisonment. 

History:      En.    Sec.   6,    Ch.   6,    L.    1913; 
re-en.  Sec.  3356,  R.  C.  M.  1921. 


CHAPTER  13 

STALLIONS  AND  JACKS— STALLION  REGISTRATION  BOARD 
(Repealed — Section  1,  Chapter  32,  Laws  of  1953) 

46-1301  to  46-1318.     (3357  to  3373)  Repealed. 

Repeal  stallions  and  jacks,  were  repealed  by  Sec. 

These   sections    (Sees.   1  to   16,   Ch.  108,  h  Ch.  32,  Laws  1953,  effective  February  16, 

L.  1909;  Sec.  1,  Ch.  133,  L.  1915;  Sees.  1,  1953- 
2,    4,    5,    Ch.    24,    L.    1943),    relating    to 


CHAPTER  14 

LEGAL  FENCES— LIABILITY  OF   OWNERS   FOR   TRESPASSING   STOCK 

Section    46-1401.  Legal  fences  defined. 

46-1402.  Penalty   for  violation. 

46-1403.  Barbed  wire  fences  to  be  kept  in  repair. 

46-1404.  Fallen    wire    fencing    declared    nuisance — abatement. 

46-1405.  Notice   to    owner   to   repair   fence — duty   of   county    commissioners. 

46-1406.  Procedure  when  owner  unknown  or  not  resident  of  state — sale  of  wire 

removed. 

46-1407.  Disposal  of  proceeds  of  sale  of  wire  after  payment  of  expense. 

46-1408.  Damage  to  planted  trees. 

46-1409.  Liability  of  owners  of  stock  for  trespass. 

46-1410.  Stock  trespassing  may  be  retained. 

46-1411.  Marking  land  and  mining  claims   in  national   forest. 

46-1412.  Method   of   marking. 

46-1413.  Marking — right  of  action  against  trespassing  stock. 

46-1414.  Partition    fences. 

46-1401.  (3374)  Legal  fences  defined.  Any  one  of  the  following,  if 
not  less  than  forty-four  inches  nor  more  than  forty-eight  inches  in  height, 
shall  be  a  legal  fence  in  the  state  of  Montana : 

1.  All  fences  constructed  of  at  least  three  barbed,  horizontal,  well- 
stretched  wires,  the  lowest  of  which  must  not  be  less  than  fifteen  inches 
nor  more  than  eighteen  inches  from  the  ground,  securely  fastened  as  nearly 
equidistant  as  possible  to  substantial  posts,  firmly  set  in  the  ground,  or  to 
well-supported  leaning  posts,  not  exceeding  twenty  feet  apart,  or  thirty- 
three  feet  apart  where  two  or  more  stays  or  pickets  are  used  equidistant 
between  posts ;  provided,  that  all  corral  fences  which  are  used  exclusively 
for  the  purposes  of  inclosing  stacks  which  are  situated  outside  of  any 
lawful  inclosure  shall  not  be  less  than  sixteen  feet  from  such  stack  so 
inclosed,  and  shall  be  substantially  built  with  posts  not  more  than  eight 
feet  distant  from  each  other  and  not  less  than  five  strands  of  well-stretched 
barb  wire,  and  shall  not  be  less  than  five  nor  more  than  six  feet  high; 
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provided,  further,  that  any  kind  of  a  fence  equally  as  effectual' for  the 
purpose  of  a  corral  fence  may  be  made  in  lieu  thereof. 

2.  All  fences  constructed  of  any  standard  woven  wire  not  less  than 
twenty-eight  inches  in  height,  securely  fastened  to  substantial  posts  not 
more  than  thirty  feet  apart,  shall  be  a  legal  fence ;  provided,  that  two 
equidistant  barbed  wires  shall  be  placed  above  the  same  at  a  height  of  not 
less  than  forty-eight  inches  from  the  ground. 

3.  All  other  fences  made  of  barbed  wire,  which  shall  be  as  strong  and 
as  well  calculated  to  protect  inclosures  as  those  above  described,  shall  be 
considered  legal  fences. 

4.  All  fences  consisting  of  four  boards,  rails,  or  poles,  with  standing 
or  leaning  posts  not  over  seventeen  feet  and  six  inches  apart ;  provided, 
that  if  leaning  posts  are  used,  there  shall  be  a  pole  or  wire  fastened 
securely  on  the  inside  of  the  leg  or  support  of  such  leaning  post. 

5.  All  rivers,  hedges,  mountain  ridges  and  bluffs,  or  other  barrier  over 
or  through  which  it  is  impossible  for  stock  to  pass. 

History:   Ap.   p.   Sec.   1,  p.  46,  L.   1881;  A  lawful  fence  entirely  surrounding  his 


amd.  Sec.  1,  p.  76,  L.  1885;  amd.  Sec.  1111, 
5th  Div.  Comp.  Stat.  1887;  amd.  Sec.  3250, 
Pol.  C.  1895;  amd.  Sec.  1,  p.  139,  L.  1901; 
amd.  Sec.  1,  Ch.  37,  L.  1905;  amd.  Sec.  1, 
Ch.  64,  L.  1913;  amd.  Sec.  1,  Ch.  163,  L. 
1919;  re-en.  Sec.  3374,  R.  C.  M.  1921. 

Cross-References 

Coterminous  owners,  duty  to  maintain, 
sec.   67-802. 

Encroachment  on  highway,  removal, 
sec.  32-1002. 

Injuring  fence,  penalty,  sees.  94-3309, 
94-3312. 

Leaving  gates  open,   sec.   94-35-116. 

Right  to  Build  Fence 

The  provisions  of  this  section  et  seq., 
relative  to  legal  fences,  prescribing  what 
are  such  fences,  and  defining  the  duty  to 
maintain  and  repair  partition  fences,  do 
not  affect  the  right  of  an  adjoining  own- 
er to  build  a  division  fence  partly  on  the 
other's  land.  Hoar  v.  Hennessy,  29  M  253, 
261,   74  P  452. 

Trespass  on  Unfenced  Lands 

Where  a  livestock  owner,  claiming  a 
strip  of  land  thirty  feet  wide  and  one-half 
mile  in  length  within  plaintiff's  inclosure, 
turned  his  cattle  loose  under  circumstances 
which  showed  that  it  was  intended  that 
they  should  go  into  plaintiff's  inclosure 
and  graze  upon  his  lands,  he  was  liable 
for  the  damage  done  by  them  to  plaintiff's 
pasture,  the  fact  that  plaintiff  did  not 
maintain  any  fence  between  the  strip  and 
defendant's  land  being  no  defense.  Dor- 
man  v.  Erie,  63  M  579,  583  et  seq.,  208  P 
908. 


lands  is  a  condition  precedent  to  the  right 
of  a  landowner  to  recover  damages  from 
owners  of  livestock  trespassing  thereon, 
unless  the  latter  with  knowledge  of  the 
private  ownership  of  unfenced  land  will- 
fully herds  them  thereon  or  drives  them 
to  a  point  so  near  the  boundaries  that 
they  are  certain  to  go  upon  and  feed 
thereon.  Schreiner  v.  Deep  Creek  Stock 
Assn.,  68  M  104,  110,  217  P  663. 

One  turning  his  cattle  out  to  graze  un- 
restrained on  lands  where  he  has  a  right 
to  do  so  is  under  no  obligation  to  prevent 
them  from  entering  on  another's  unin- 
closed  premises,  and  is  not  responsible  for 
damage  occasioned  by  their  entry  thereon 
through  following  their  natural  instincts, 
but  absence  of  lawful  fence  does  not  jus- 
tify willful  trespass.  Dunbar  v.  Emigh, 
117  M  287,  291,  158  P  2d  311. 

References 

Cited  or  applied  as  section  3250,  Polit- 
ical Code,  before  amendment,  in  Clem- 
mons  v.  Gillette,  33  M  321,  328,  83  P  879; 
as  section  2082,  Revised  Codes,  before 
amendment,  in  Herrin  v.  Sieben,  46  M  226, 
232,  127  P  323;  Thompson  v.  Yellowstone 
Livestock  Comm.,  133  M  403,  324  P  2d 
412,  421;  Thompson  v.  Mattuschek,  134  M 
500,  333  P  2d  1022,  1026. 

Collateral  References 

Animals<3=>92. 

3   C.J.S.  Animals  §  186. 

Constitutionality  of  fencing  and  stock 
laws.    6  ALR  212.' 
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46-1402.  (3375)  Penalty  for  violation.  Any  person  constructing  or 
maintaining  any  fence  of  any  kind  not  described  in  the  next  preceding 
section  is  liable  in  a  civil  action  for  all  damages  caused  by  reason  of  injury 
to  stock  resulting  from  such  defective  fence. 

History:     En.  as  Sees.  1112  to  1120,  5th  Collateral  References 

Div.    Comp.   Stat.    1887;    re-en.    Sec.    3251,  Animals^lOl 

Pol.  C.  1895;  re-en.  Sec.  2083,  Rev.  C.  1907;  3    C#J#S.    Animals    8  210. 

re-en.  Sec.  3375,  R.  C.  M.  1921. 

46-1403.  (3376)  Barbed  wire  fences  to  be  kept  in  repair.  The  owners 
of  barbed  wire  fences  must  keep  the  same  in  repair,  and  any  person  receiv- 
ing notice  in  writing  that  his  barbed  wire  fence  or  any  part  thereof  is 
down,  or  in  such  condition  as  to  be  likely  to  injure  any  livestock,  and  fails 
or  refuses  to  repair  such  fence,  is  liable  to  pay  damages  in  an  amount  equal 
to  the  value  of  any  cattle,  horse,  mule,  or  other  domestic  animal  which  may 
be  injured  by  coming  into  contact  with  the  fence. 

History:     En.  as  Sees.  1112  to  1120,  5th  Cross-Reference 

Div.    Comp.   Stat.    1887;    re-en.    Sec.    3252,  Barbed   wire   fences,   penalties,    sec.   94- 

Pol.    C.    1895;    re-en.    Sec.    2084,    Rev.    C.       3577 
1907;  re-en.  Sec.  3376,  R.  C.  M.  1921. 

46-1404.     (3376.1)  Fallen  wire  fencing  declared  nuisance — abatement. 

All  barbed  wire  and  other  wire  fencing  which  has  sagged  or  fallen  to  the 

ground  so  as  to  be  ineffectual  for  the  purpose  of  turning  stock,   and  a 

menace  to  any  person  riding  or  walking  over  the  same  is  declared  to  be  a 

public    nuisance,    and    subject    to    abatement    in    the    manner    hereinafter 

provided. 

History:     En.  Sec.  1,  Ch.  84,  L.  1927.  References 

rrn^  -RpfPrmirP  Van  Voast  v-  Blaine  County  et  al.,   118 

uross-iteierence  M  375^  16?  p  2d  563^  566> 

Dangerous  fences,  penalty,  sec.   94-3577. 

46-1405.  (3376.2)  Notice  to  owner  to  repair  fence — duty  of  county 
commissioners.  Upon  ascertaining  the  existence  in  the  county  of  any 
nuisance  specified  in  the  preceding  section  of  this  act,  the  board  of  county 
commissioners  shall  notify  by  registered  mail  the  owner  of  such  wire,  if 
such  owner  be  known  to  said  board  and  within  the  state,  to  remove  same. 
If  such  owner  shall  fail  to  remove  said  wire  or  to  rebuild  said  fence  within 
sixty  days  following  receipt  of  said  notice,  the  board  of  county  commis- 
sioners shall  have  authority  to  remove  and  dispose  of  said  wire  in  the 
manner  provided  by  the  next  section  of  this  act. 
History:     En.  Sec.  2,  Ch.  84,  L.  1927.  References 

Van  Voast  v.  Blaine  County  et  al.,  118 
M  375,  167  P  2d  563,  566. 

46-1406.  (3376.3)  Procedure  when  owner  unknown  or  not  resident  of 
state — sale  of  wire  removed.  If  there  be  no  known  owner  of  such  wire 
within  the  state,  or  if  such  owner  be  unknown  to  the  board  of  county 
commissioners,  said  board  shall  have  authority  to  collect  and  remove  said 
wire  at  the  expense  of  the  county.  All  such  wire  or  other  fencing  as  in 
the  opinion  of  the  board  of  county  commissioners  can  be  sold  at  a  price 
sufficient  to  cover  at  least  the  expense  of  removal  and  sale,  shall  be  sold 
by  the  county  commissioners  in  the  manner  now  provided  by  law  for  the 
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sale  of  county  property,  except  that  notice  of  such  sale  need  be  published 

only  once  and  need  be  given  only  ten  days  before  such  sale. 

History:     En.  Sec.  3,  Ch.  84,  L.  1927.  References 

Van  Voast  v.  Blaine  County  et  al.,  118 
M  375,  167  P  2d  563,  566. 

46-1407.  (3376.4)  Disposal  of  proceeds  of  sale  of  wire  after  payment  of 
expense.  The  proceeds  of  such  sale  shall  be  used  to  defray  the  cost  of 
collecting  and  selling  said  wire,  and  the  balance,  if  any,  be  placed  by  the 
county  treasurer  in  a  special  fund,  and  shall  be  held  by  him  subject  to 
claim  by  any  person  establishing  to  the  satisfaction  of  the  board  of  county 
commissioners  that  he  was  the  lawful  owner  of  said  wire  and  entitled  to 
the  remaining  proceeds  of  such  sale.  If  no  person  claims  said  money  within 
one  year  of  the  date  of  sale,  the  same  shall  be  deposited  in  the  general  fund 
of  the  county. 
History:     En.  Sec.  4,  Ch.  84,  L.  1927. 

46-1408.  (3377)  Damage  to  planted  trees.  In  case  of  any  damage  done 
to  planted  trees  by  animals,  the  owner  of  the  trees  may  recover  damages 
from  the  owner  of  the  animals,  if  said  trees  are  planted  inside  of  a  lawful 
fence  or  boxed  to  a  height  of  not  less  than  five  feet. 

History:  En.  Sec.  3281,  Pol.  C.  1895; 
re-en.  Sec.  2096,  Rev.  C.  1907;  re-en.  Sec. 
3377,  R.  C.  M.  1921. 


46-1409.     (3378)  Liability   of   owners   of  stock   for  trespass.     If   any 

cattle,  horse,  mule,  ass,  hog,  sheep,  or  other  domestic  animal  break  into  any 
inclosure,  the  fence  being  legal,  as  hereinbefore  provided,  the  owner  of 
such  animal  is  liable  for  all  damages  to  the  owner  or  occupant  of  the 
inclosure  which  may  be  sustained  thereby.  This  section  must  not  be 
construed  so  as  to  require  a  legal  fence  in  order  to  maintain  an  action  for 
injury  done  by  animals  running  at  large  contrary  to  law. 


History:  En.  Sec.  1119,  5th  Div.  Comp. 
Stat.  1887;  re-en.  Sec.  3258,  Pol.  C.  1895; 
re-en.  Sec.  2090,  Rev.  C.  1907;  re-en.  Sec. 
3378,  R.  C.  M.  1921. 

Complaint — Sufficiency 

In  an  action  on  an  implied  contract  to 
recover  the  reasonable  value  of  the  pas- 
turage of  livestock,  the  complaint  alleging 
ownership  and  right  of  possession  in  plain- 
tiff, the  ownership  of  the  animals  in  de- 
fendant, that  the  lands  were  inclosed  by 
a  fence  which  defendant  broke  down,  that 
the  defendant  pastured  the  animals  on  the 
land,  and  the  reasonable  value  of  the  pas- 
turage per  head  per  month,  stated  a  cause 
of  action.  Dorman  v.  Erie,  63  M  579,  584, 
208  P  908. 

In  action  to  restrain  trespass  by  live- 
stock and  to  recover  for  partial  loss  of  a 
growing  crop  of  barley  then  being  tram- 
pled and  grazed  down  by  livestock  after 
defendant    had    removed    a    long-standing 


section  line  fence  bounding  one  side  of 
a  field  which  plaintiff  had  just  planted  to 
barley,  complaint  alleging  a  malicious  re- 
moval of  the  fence  was  sufficient  to  state 
a  cause  of  action  for  trespass  of  cattle 
upon  plaintiff's  property  although  he  did 
not  allege  a  secure  inclosure  of  the  barley 
field  but  did  so  testify.  Thompson  v.  Mat- 
tuschek,  134  M  500,  333  P  2d  1022,  1026. 

Herd  Animals 

The  provisions  of  this  section  apply  to 
all  domestic  animals,  but  have  no  applica- 
tion to  animals  in  charge  of  a  herder. 
Herrin  v.  Sieben,  46  M  226,  232,  127  P  323. 

Legal  Fence 

A  reasonable  and  substantial  compliance 
with  the  statute  is  all  that  is  required, 
and  an  immaterial  variation  in  the  height 
of  the  fence  from  that  of  a  lawful  fence 
will  not  defeat  the  action.  Smith  v.  Wil- 
liams, 2  M  195,  202. 


67 


46-1410 


LIVESTOCK 


Range  Law 

Under  common  law,  livestock  must  be 
fenced  in,  but  under  range  law,  they  must 
be  fenced  out.  Thompson  v.  Mattuschek, 
134  M  500,  333  P  2d  1022,  1025. 

Trespass  on  Unfenced  Land 

A  lawful  fence  entirely  surrounding  the 
grounds  or  premises  entered,  or  some  ob- 
struction equivalent  thereto,  is  a  condition 
precedent  to  the  right  to  bring  an  action 
against  the  owner  of  trespassing  animals 
for  damages  sustained  by  reason  of  such 
trespass.    Smith  v.  Williams,  2  M  195,  201. 

There  can  be  no  recovery  for  damages 
sustained  to  the  owner  of  uninclosed  lands 
by  reason  of  sheep  straying  or  being 
driven  thereupon  and  destroying  the  grass 
and  verdure,  unless  it  appear  that  they 
were  maliciously  driven  upon  such  lands 
for  the  purpose  of  causing  injury.  Fant 
v.  Lyman,  9  M  61,  62,  22  P  120. 

This  section  applies  to  trespasses  com- 
mitted by  animals  running  at  large  with- 
out the  knowledge  of  the  owner,  and  not 
to  a  case  where  one  knowingly  and  will- 
fully appropriates  the  use  of  another's 
land.  Monroe  v.  Cannon,  24  M  316,  320, 
61  P  863.  See  also  Musselshell  Cattle 
Co.  v.  Woolfolk,  34  M  126,  132,  85  P  874; 
Rea  Bros.  Sheep  Co.  v.  Rudi,  46  M  149, 
161,  127  P  85;  Light  v.  United  States,  220 
U  S  523,  537,  55  L  Ed  570,  31  S  Ct  485. 

This  section,  and  the  custom  of  the 
state  making  the  maintenance  of  a  legal 
fence  by  a  landowner  a  prerequisite  to 
recovery  for  trespass  by  domestic  animals 
of  another,  do  not  charge  the  landowner 
with  the  duty  to  keep  cattle  lawfully  at 
large  from  coming  on  his  land,  or  make 
their  entry  thereupon  rightful,  so  as  to 
make  him  liable  for  injuries  to  such  ani- 
mals caused  by  the  existence  of  dangerous 
agencies  on  the  land,  but  not  wantonly  or 
intentionally  caused.  Beinhorn  v.  Griswold, 
27  M  79,  88,  69  P  557. 

The  owners  of  animals  may  not  know- 
ingly and  willfully  drive  or  herd  them  upon 
the  lands  of  another,  whether  such  lands 
are  protected  by  an  inclosure  or  not,  and 
to  avoid  encroaching  upon  his  neighbor 
he  must  at  his  peril  ascertain  the  line  at 
which  his  rights  end  and  his  neighbor's 
begin.  Herrin  v.  Sieben,  46  M  226,  233, 
127  P  323. 

Where  a  livestock  owner,  claiming  a 
strip  of  land  thirty  feet  wide  and  one-half 
mile  in  length  within  plaintiff's  inclosure, 
turned  his  cattle  loose  under  circumstances 
which   showed  that  it   was   intended   that 


they  should  go  into  plaintiff's  inclosure 
and  graze  upon  his  lands,  he  was  liable  for 
the  damage  done  by  them  to  plaintiff's  pas- 
ture, the  fact  that  the  plaintiff  did  not 
maintain  any  fence  between  the  strip  and 
defendant's  land  being  no  defense.  Dor- 
man  v.  Erie,  63  M  579,  584,  208  P  908. 

Where  plaintiff,  the  owner  of  uninclosed 
lands  within  a  forest  reserve  in  which 
defendants  had  a  permit  to  graze  their 
cattle,  in  his  action  for  damages  for  de- 
pasturing his  land  relied  upon  the  allega- 
tion in  the  answer  that  defendants  were 
running  their  cattle  "under  herd"  and  "in 
charge  of  herders"  as  an  admission  that 
the  animals  were  placed  upon  his  premises 
by  defendants'  agents  and  did  not  intro- 
duce evidence  that  they  were  willfully  or 
negligently  driven  or  permitted  to  remain 
thereon,  it  appearing  on  the  contrary  that 
the  herders  endeavored  to  keep  them  off 
his  premises  and  drove  them  therefrom 
when  found  there,  a  judgment  in  his  favor 
was  unwarranted  under  the  above  rules. 
Sehreiner  v.  Deep  Creek  Stock  Assn.,  68 
M  104,  110,  217  P  663. 

Under  fence  statute,  one  turning  his 
livestock  at  large  on  land  where  he  has 
the  right  to  do  so  is  not  liable  in  damages 
for  their  invasion  of  private  lands  of 
another  failing  to  maintain  lawful  fence, 
though  he  expects  and  intends  such  tres- 
pass to  be  committed.  Dunbar  v.  Emigh, 
117  M  287,  291,  158  P  2d  311. 

Unlawful  Fencing  of  Public  Domain 

A  person  who  unlawfully  fences  a  por- 
tion of  the  public  domain  acquires  only 
a  tortious  possession,  which  does  not  au- 
thorize him  to  maintain  an  action  against 
another  for  depasturing  such  land,  nor  en- 
title him  to  restrain  the  latter,  by  way  of 
injunction,  from  continuing  to  depasture 
the  land.  Clemmons  v.  Gillette,  33  M  321, 
328,  83  P  879. 

Collateral  References 

Validity,  construction,  and  effect  of 
statute  eliminating  scienter  as  condition 
of  liability  for  injury  by  animals.  1  ALE, 
1113. 

Injunction  against  repeated  or  continu- 
ing trespasses  on  real  property  by  live- 
stock.   32  ALR  463,  540. 

Liability  for  injury  to  trespassing  stock 
from  poisonous  substance  or  other  condi- 
tions on  the  premises.    33  ALR  448. 

Scienter  as  condition  of  liability  for 
damage  by  trespassing  animals.  33  ALR 
1305. 


46-1410.  (3379)  Stock  trespassing  may  be  retained.  (1)  If  any  such 
animal  breaks  into  an  inclosure  surrounded  by  a  legal  fence,  or  is  wrong- 
fully upon  the  premises  of  another,  the  owner  or  occupant  of  the  inclosure 
or  premises  may  take  into  his  possession  the  animal  trespassing,  and  keep 
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the  same  until  all  damages,  together  with  reasonable  charges  for  keeping 
and  feeding  are  paid.  The  person  taking  any  such  animal  into  his  posses- 
sion shall,  within  seventy-two  hours  thereafter,  give  written  notice  to  the 
owner  or  person  in  charge  of  the  animal,  stating  that  he  has  taken  up  such 
animal;  said  notice  shall  also  give  the  date  of  such  taking,  the  description 
of  the  animal  or  animals  taken  up,  including  marks  and  brands,  if  any,  the 
amount  of  damages  claimed  and  the  charge  per  head  per  day  for  caring 
for  and  feeding  the  same,  and  shall  describe,  either  by  legal  subdivisions 
or  other  general  description,  the  location  of  the  premises  upon  which  said 
animals  are  held.  In  all  cases  a  copy  of  said  notice  shall  likewise  be  posted 
at  a  point  where  said  stock  was  taken  up. 

(2)  Such  notice  shall  be  given  to  the  owner  or  person  in  charge  only 
when  said  owner  or  person  in  charge  of  the  animal  or  animals  is  known  to 
the  person  taking  up  the  same  and  resides  within  twenty-five  miles  of  the 
premises  upon  which  such  animals  have  been  taken  up.  In  case  the  owner 
or  person  in  charge  of  such  animals  resides  more  than  twenty-five  miles 
from  the  place  of  such  taking,  notice  as  aforesaid  shall  be  mailed  to  him, 
and  in  such  case,  and  also  in  case  the  owner  be  unknown,  a  like  notice  shall 
be  mailed  to  the  Montana  livestock  commission  and  the  sheriff  of  the 
county  in  which  such  animals  have  been  taken  up.  Upon  receipt  of  such 
notice,  the  sheriff  shall  post  a  copy  thereof  at  the  courthouse  and  shall 
send  by  registered  mail  a  copy  thereof  to  the  owner  of  the  stock,  if  known 
to  him;  if  unknown  to  him,  the  sheriff  shall  send  a  copy  of  such  notice  to 
the  nearest  state  livestock  inspector. 

(3)  In  case  the  parties  do  not  within  five  days  thereafter  agree  as  to 
the  amount  of  damages,  the  lien  claimant  must  within  ten  days  thereafter 
institute  a  civil  action  to  foreclose  his  lien  in  any  court  of  competent 
jurisdiction,  pending  the  outcome  of  which  suit,  the  person  taking  up  said 
stock  may,  at  the  expense  of  the  owner,  retain  a  sufficient  amount  of  such 
stock  to  cover  the  amount  of  damages  claimed  by  him;  provided,  however, 
that  the  defendant  may,  after  the  institution  of  an  action  as  aforesaid, 
upon  filing  in  said  cause  a  bond  executed  by  two  or  more  sureties  and 
approved  by  the  court,  in  double  the  sum  sued  for,  conditioned  for  the 
payment  to  the  plaintiff  of  all  sums,  including  costs  that  may  be  recovered 
by  said  plaintiff,  have  the  return  to  him  of  all  livestock  held  as  aforesaid, 
and  said  person  shall  be  liable  to  such  owner  for  any  loss  or  injury  to  said 
stock  occurring  through  his  fault  or  neglect.  If  the  person  taking  up  said 
stock  shall  fail  to  recover  in  said  action  a  sum  equal  to  that  offered  him 
by  the  owner  of  the  stock,  the  former  shall  bear  the  expense  of  keeping 
and  feeding  same  while  in  his  possession. 

(4)  Any  person  taking  or  rescuing  any  such  animal  from  the  posses- 
sion of  the  person  taking  the  same,  without  his  consent,  is  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  punishable  by  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars. 

History:      En.    Sec.    8,    p.   48,   L.   1881;  Constitutionality 

re-en.    Sec.    1120,    5th    Div.    Comp.    Stat.  This  statute  is  constitutional.    Doornbos 

1887;  re-en.  Sec.  3259,  Pol.  C.  1895;  re-en.  v.  Hide,  124  M  570,  228  P  2d  235,  237. 
Sec.  2091,  Rev.  C.  1907;   amd.  Sec.  1,  Ch. 

231,   L.   1921;    re-en.   Sec.   3379,   R.   C.   M.  Extent  of  Damages— Evidence 

1921.  Where    evidence    was    conflicting    as    to 
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value  of  goats  and  as  to  extent  of  damages 
and  there  was  ample  evidence  to  show  that 
value  of  goats  was  not  disproportionate  to 
damage  caused,  supreme  court  could  not 
say  that  trial  court  was  not  justified  in 
retaining  all  the  goats  to  satisfy  his  claim. 
Doornbos  v.  Ihde,  124  M  570,  228  P  2d 
235,    237. 

Fence — Necessity 

Under  some  circumstances  a  person  is 
permitted  to  take  animals  into  possession 
regardless  of  whether  the  premises  are 
inclosed  by  a  legal  fence.  Doornbos  v. 
Ihde,  124  M  570,  228  P  2d  235,  236. 

Grazing  District  Law — Effect 

No  provision  of  the  grazing  district 
law  (sees.  46-2301  to  46-2332)  gives  the 
owner  of  land  within  a  grazing  district, 
but  not  owned  or  controlled  by  it,  the 
right  to  impound  livestock  of  another  on 
such  land  or  claim  a  lien  for  the  keep 
thereof  under  this  section.  McKee  v.  Clark, 
115  M  438,  441,  144  P  2d  1000. 

Under  law  pertaining  to  open  range, 
where  plaintiff's  land  was  unfenced,  and 
there  was  no  evidence  that  defendant 
herded  his  horses  upon  plaintiff's  land  or 
overstocked  his  own  range  so  that  horses 
would  be  compelled  to  go  on  plaintiff's 
land  for  food,  plaintiff  was  not  entitled 
to  any  damages  for  trespass  of  the  horses 
or  compensation  for  care  and  feed  for 
them  while  he  held  them  impounded.  Mc- 
Kee v.  Clark,  115  M  438,  441,  144  P  2d 
1000. 

Injury  to  Animals 

Where  evidence  was  conflicting  as  to 
whether  goats  were  injured  by  failure  of 
taker  up  to  milk  them,  trial  court  did  not 
err  in  not  awarding  damages  on  cross- 
complaint    especially    where    owner    could 


have  milked  them  himself  where  confined 
or  could  have  regained  possession  of  them 
by  giving  bond.  Doornbos  v.  Ihde,  124  M 
570,   228   P  2d   235,   237. 

Jurisdiction  of  Court 

Where  plaintiff  might  have  sued  under 
this  section  for  three  hundred  and  fifty 
dollars  because  of  the  wrongful  rescue  of 
animals  which  had  been  trespassing  upon 
his  premises,  but  his  demand  was  for  only 
two  hundred  and  eighty-six  dollars,  a  jus- 
tice's court  had  jurisdiction  of  the  cause. 
Reynolds  v.  Smith,  48  M  149,  150,  135  P 
1190. 

Notice — Waiver  of  Defects 

Where  owner  of  goats  was  personally 
served  with  notice  and  went  and  examined 
the  goats  in  the  corral  and  also  examined 
the  field  in  which  they  were  grazing  to 
determine  damage,  he  waived  any  defect 
in  notice.  Doornbos  v.  Ihde,  124  M  570, 
228  P  2d  235,  236. 

Place  of  Posting  Notice 

A  notice  posted  where  goats  were  con- 
fined was  a  notice  where  they  were  "taken 
up"  although  the  place  where  they  were 
found  grazing  was  from  one  to  one  and 
one-half  miles  from  place  where  found 
grazing.  Doornbos  v.  Ihde,  124  M  570,  228 
P  2d  235,  236. 

References 

Cited  or  applied  as  section  3259,  Polit- 
ical Code,  in  Hoar  v.  Hennessy,  29  M  253, 
261,  74  P  452. 

Collateral  References 

Animals<3=595(l). 

3  C.J.S.  Animals  §§  190,  193. 

2  Am.  Jur.  801,  Animals,  §  150. 


46-1411.     (3380)  Marking  land  and  mining  claims  in  national  forest. 

It  shall  be  the  duty  of  the  owner,  or  the  person  holding  possessory  right, 

to   all  unfenced  lands,   or  patented  mining   claims,   which   said   lands   or 

patented  mining  claims  lie  within  the  boundary  of  national  forest  reserves 

in  the  state  of  Montana,  or  lying  on  public  ranges  adjoining  to  any  national 

forest  reserve,  to  mark  the  boundaries  thereof  by  substantial  monuments 

that  can  be  readily  seen  and  observed  so  that  such  boundaries  can  be 

readily  traced. 

History:     En.  Sec.  1,  Ch.  222,  L.  1921;  Collateral  References 

re-en.  Sec.  3380,  R.  C.  M.  1921.  Woods  and  Forests<^8# 

98  C.J.S.  Woods  and  Forests  §  11. 

46-1412.  (3381)  Method  of  marking.  For  the  purposes  of  this  act,  it 
shall  be  prima-facie  evidence  that  such  boundaries  are  properly  marked 
if  the  same  are  defined;  provided,  that  such  monuments  or  some  tree, 
stump,  or  post  adjacent  thereto  shall  be  conspicuously  marked  with  the 
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name  of  the  owner  or  claimant  of  such  ground  and  the  name  of  the  claim 

or  the  description  of  the  land  claimed. 

History:     En.  Sec.  2,  Ch.  222,  L.  1921; 
re-en.  Sec.  3381,  R.  C.  M.  1921. 

46-1413.  (3382)  Marking — right  of  action  against  trespassing  stock. 
No  person  owning  or  possessing  agricultural  or  grazing  land,  or  patented 
mining  claims  lying  within  said  national  forest  reserves  of  this  state  or  on 
the  public  range  lying  adjoining  to  any  said  national  forest  reserve,  the 
boundaries  of  which  said  lands  are  not  marked  as  required  by  the  provi- 
sions of  this  act,  shall  have  any  claim  or  cause  of  action  or  right  of  action 
against  the  owner  of  sheep,  cattle  or  other  livestock  under  the  charge  of 
a  herder,  for  trespass  committed  by  such  livestock  upon  said  land,  and 
such  shall  be  the  rule  regardless  of  whether  the  said  sheep  so  trespassing 
strayed  thereon  on  their  own  inclination  and  without  being  driven,  or 
whether  said  sheep  were  herded  or  driven  on  said  land ;  provided,  that  no 
person  or  persons  can  claim  exemption  for  trespassing  under  the  provisions 
of  this  section  where  such  person  or  persons  shall  have  actual  knowledge  of 
the  boundary  lines  of  any  lands  herein  referred  to;  but  in  no  event  shall 
damages  other  than  nominal  damages  be  assessed  against  said  trespass, 
unless  the  landowner  or  his  duly  authorized  agent  shall  within  six  months 
after  said  trespass  has  been  committed,  give  said  trespasser  written  notice 
demanding  a  sum  certain  for  damages  sustained  by  reason  of  such  trespass. 

History:     En.  Sec.  3,  Ch.  222,  L.  1921;  Mining  Claims 

re-en.  Sec.  3382,  R.  C.  M.  1921;  amd.  Sec.  This    section    is    inapplicable   to    unpat- 

1,  Ch.  78,  L.  1927.  ented  mining  claims.    Ward  v.  Chevallier 

Ranch  Co.,  —  M  — ,  354  P  2d  1031,  1033. 

46-1414.  (3383)  Partition  fences.  Certain  regulations  relating  to  par- 
tition fences  are  found  in  sections  67-803  to  67-807. 

History:     New  section  recommended  by  Collateral  References 

code  commissioner,  1921.  Fences<£=>6. 

36  C.J.S.  Fences  §  5. 

CHAPTER  15 
HERD   DISTRICTS 

Section   46-1501.     Herd     districts — creation,     size,     location — dissolution — exclusion     of 

government  land — records. 

46-1502.  Penalty  for  permitting  animals  to  run  at  large  in  herd  districts — per- 
mitting bull  to  run  at  large  in  herd  districts  constitutes  misde- 
meanor. 

46-1503.  Trespassing  animals  in  herd  district — retention  for  damages  and 
keep. 

46-1504.     Former  proceedings  for  the  formation  of  herd  districts  validated. 

46-1505.     Rescue  of  impounded  animals  a  misdemeanor — penalty. 

46-1506.  Unlawful  introduction  of  livestock  into  herd  district  a  misdemeanor 
— penalty. 

46-1507.  Changing  time  when  herd  districts  will  be  in  effect — petition — 
notice — hearing. 

46-1501.  (3384)  Herd  districts — creation,  size,  location — dissolution — 
exclusion  of  government  land  —  records,  (a)  Herd  districts  may  be 
created  in  any   county  in  the  state   of  Montana  to   contain   twelve    (12) 
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square  miles  or  more,  lying  not  less  than  one  (1)  mile  in  width,  outside 
of  the  incorporated  cities;  excepting  only  that  herd  districts  may  be  created 
containing  not  less  than  six  (6)  nor  more  than  fifty-four  (54)  square 
miles,  lying  not  less  than  two  (2)  miles  in  width,  when  such  territory 
joins  and  is  contiguous  with  the  boundaries  of  a  city  having  a  population 
of  ten  thousand  (10,000)  or  more  and  such  territory  so  to  be  created  in  a 
herd  district  has  a  suburban  population  of  not  less  than  two  hundred  (200) 
people ;  upon  petition  of  owners  or  possessors  of  fifty-five  per  centum 
(55%)  of  the  land  in  such  district,  and  providing  twenty-five  per  centum 
(25%)  or  more  of  the  land  in  such  district  is  in  actual  cultivation,  or  being 
used  for  residential  purposes. 

In  formation  of  such  a  district  the  entire  holding  of  any  owner  or  lessee 
must  be  included  unless  such  owner  or  lessee  consent  that  less  than  his 
entire  contiguous  holdings  be  included  in  the  petition.  And  such  petition 
shall  designate  the  months  of  the  year  when  herd  district  is  effective,  and 
upon  presentation  and  filing  of  such  petition,  properly  signed,  giving  out- 
side boundaries  and  description  of  proposed  district  and  the  post-office 
address  of  the  signers  thereto,  with  the  clerk  and  recorder  in  the  county 
in  which  the  said  district  is  being  created,  the  county  commissioners  of 
such  county,  upon  receipt  thereof,  shall  set  a  date  for  hearing  protests 
and  verifying  the  signatures  thereto,  and  shall  give  not  less  than  twenty 
(20)  days'  notice  of  the  same  by  three  (3)  publications  in  a  newspaper  of 
general  circulation  in  the  county  of  the  proposed  district.  At  the  hearing 
held  pursuant  to  such  notices  the  county  commissioners  shall  examine  the 
petition  and  shall  cause  a  map  to  be  made  in  order  to  determine  the  shape 
and  regularity  of  the  boundaries  of  the  proposed  district.  The  said  com- 
missioners may  then  establish  the  district,  but  such  district  shall  be  estab- 
lished only  in  such  manner  that  the  district  will  be  reasonably  regular  and 
symmetrical  in  shape,  or  practicable  in  relation  to  the  geographical  fea- 
tures of  such  district. 

Should  it  appear  to  such  county  commissioners  after  such  hearing  that 
the  signatures  attached  to  such  petition  were  genuine,  they  shall  im- 
mediately declare  such  herd  district  created  and  established ;  after  which 
the  county  commissioners  must  give  notice  by  four  (4)  weekly  publica- 
tions in  some  newspaper  nearest  the  district  of  the  creation  of  such  dis- 
tricts, also  stating  period  such  districts  will  be  in  effect,  and  such  districts 
shall  not  be  in  effect  until  thirty  (30)  days  have  expired  after  the  order. 
Upon  petition  of  any  owner  or  possessor  of  lands  lying  contiguous  and 
adjoining  any  herd  district  theretofore  created,  and  upon  like  hearing  and 
notice  as  hereinabove  provided  for,  such  lands  shall  be  included  in  said 
herd  district  and  become  a  part  thereof.  Should  the  signature  of  lessee 
appear  on  the  petition  creating  or  abolishing  any  herd  district,  the  owner 
or  owners  of  said  land  may  appear  either  in  person  or  agent  and  enter 
their  protest.  And  the  board  of  county  commissioners  shall  remove  the 
name  of  the  lessee  from  said  petition,  and  no  person  shall  be  permitted  to 
withdraw  his  name  after  the  hour  set  for  hearing  same. 

(b)  When  a  petition  praying  that  any  established  herd  district  be  dis- 
solved is  filed  with  the  county  clerk  and  recorder  of  the  county  wherein 
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such  district  has  been  established,  and  it  is  set  forth  therein  that  such  peti- 
tion is  signed  by  the  owners  or  possessors  of  fifty-five  per  cent  (55%),  or 
more  of  the  lands  lying  within  such  district,  and  that  less  than  twenty-five 
per  cent  (25%)  of  the  lands  included  in  such  district  is  in  actual  cultivation, 
the  said  county  clerk  and  recorder  shall  call  such  petition  to  the  attention 
of  the  board  of  county  commissioners  of  the  county  at  its  next  regular 
meeting;  and  at  said  meeting  by  its  order  the  said  board  shall  set  such 
petition  for  hearing  at  a  specified  time  on  a  day  certain  of  which  notice 
shall  be  given  by  publication  at  least  once  in  each  week  for  three  (3) 
successive  weeks  in  some  newspaper  of  general  circulation  in  the  county. 

At  the  time  fixed  for  hearing  the  board  of  county  commissioners  shall 
first  require  proof  of  publication  of  the  notice  of  said  hearing  to  be  made 
and  thereafter  shall  consider  the  petition  and  hear  all  interested  parties. 
At  the  conclusion  of  any  such  hearing  if  the  board  of  county  commis- 
sioners shall  find  that  notice  of  hearing  has  been  given  in  the  manner 
and  for  the  time  prescribed  herein  and  that  the  owners  or  possessors  of 
fifty-five  per  cent  (55%),  or  more  of  the  lands  lying  within  such  herd 
district  have  signed  the  petition  and  request  that  such  district  be  dis- 
solved, and  that  less  than  twenty-five  per  cent  (25%),  of  the  lands  in- 
cluded in  such  district  are  in  actual  cultivation,  then  the  said  board  shall 
forthwith  spread  such  findings  upon  its  minutes  and  thereupon  shall  enter 
an  order  in  terms  that  by  reason  of  such  findings  and  of  the  proceedings 
had  upon  such  petition  the  said  herd  district  is  thereby  dissolved.  Forth- 
with upon  the  making  and  entry  of  any  such  order  aforesaid  the  herd 
district  affected  thereby  shall  be  dissolved  for  all  purposes  thereafter. 

(c)  Any  tract  of  land  embraced  within  any  established  herd  district 
and  which  contains  eighteen  (18)  government  sections  of  land,  or  more, 
so  located  that  at  least  one-fourth  (Y^)  of  the  perimeter  of  such  tract 
coincides  with  the  existing  boundaries  of  such  herd  district,  may  be  ex- 
cluded therefrom  upon  proceedings  had  before  the  board  of  county  com- 
missioners of  the  county  wherein  the  said  district  has  been  established 
on  a  like  petition,  notice  and  hearing  and  by  a  like  order  as  in  the  case 
of  proceedings  for  dissolving  herd  districts;  provided  that  when  the  ex- 
clusion of  any  such  tract  of  land  from  an  existing  herd  district  is  sought 
the  petition  shall  describe  the  tract  to  be  excluded  with  common  certainty 
and  shall  set  forth  that  it  is  signed  by  the  owners  or  possessors  of  fifty- 
five  per  cent  (55%),  or  more  of  the  lands  lying  within  the  boundaries 
of  the  tract  to  be  excluded,  and  that  less  than  fifteen  per  cent  (15%),  of 
the  lands  included  in  such  tract  is  in  actual  cultivation;  and  provided 
further  that  in  any  such  case  if  the  board  of  county  commissioners  at  the 
conclusion  of  the  hearing  had  shall  find  that  the  tract  of  land  to  be  ex- 
cluded conforms  to  the  requirements  of  this  section  and  that  the  allega- 
tions of  the  petition  are  true  its  findings  to  that  effect  shall  be  spread  upon 
the  minutes  and  the  board  shall  thereupon  enter  its  order  in  terms  that 
by  reason  of  such  findings  and  of  the  proceedings  had  upon  such  petition 
the  tract  of  land  described  in  the  petition  which  shall  be  further  set 
forth  with  common  certainty  in  the  order  is  thereby  excluded  from  such 
herd  district  for  all  purposes  thereafter.  Forthwith  upon  the  making  and 
entry  of  any  such  order  of  exclusion  the  tract  of  land  therein  described 
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shall  be  deemed  for  all  purposes  thereafter  to  be  excluded  from  and  to 
form  no  part  of  the  herd  district  affected  thereby. 

Width   of   District   Measured   at   Right 
Angle 

Where  a  petition  for  the  creation  of  a 
herd  district,  lying  north  and  south,  showed 


History:  En.  Ch.  74,  L.  1917;  amd. 
Sec.  2,  Ch.  167,  L.  1919;  re-en.  Sec.  3384, 
R.  C.  M.  1921;  amd.  Sec.  1,  Ch.  56,  L. 
1929;  amd.  Sec.  1,  Ch.  117,  L.  1931;  amd. 
Sec.  1,  Ch.  103,  L.  1951;  amd.  Sec.  1, 
Ch.  209,  L.  1959. 


Notice  to  Landowners  Jurisdictional 
Prior  to  amendment  by  chapter  171, 
Laws  of  1931,  the  notice  required  by  this 
section  to  be  given  by  the  board  of 
county  commissioners  of  the  presentation 
of  a  petition  for  the  creation  of  a  herd 
district,  to  landowners  in  the  proposed 
district,  was  jurisdictional,  substantial 
compliance  with  the  requirements  of  the 
statute  being  indispensable  to  action  by 
the  board.  State  v.  Board  of  County  Com- 
missioners, 83  M  540,  547,  273  P  290. 

Width  of  District  at  Point  Where  City 
Located 

Where  the  record  on  appeal  did  not  show 
that  a  county  seat  lying  within  the  dis- 
trict was  an  incorporated  city,  the  con- 
tention of  relator  that  upon  elimination 
of  the  area  embraced  within  the  city 
limits  the  district  was  less  than  three  miles 
in  width,  contrary  to  the  former  provision 
of  this  section,  may  not  be  upheld.  State 
v.  Board  of  County  Commissioners,  83  M 
540,  273  P  290. 


that  its  eastern  boundary  was  a  river  bank 
and  that  its  width,  measured  at  right 
angles  to  the  base  line  (a  line  projected  as 
nearly  parallel  to  the  course  of  the  river) 
was  at  all  points  at  least  three  miles  in 
width,  this  was  sufficient  despite  the  fact 
that  at  the  point  where  the  river  formed  a 
bend  toward  the  west  extending  about 
two  miles  within  the  territory  of  the  pro- 
posed district,  the  distance  between  the 
peak  of  the  bend  and  a  point  on  the 
western  boundary,  when  measured  at  an 
acute  angle  northwestward,  was  but  a  mile 
and  a  half.  The  width  of  a  tract  of 
land  must  be  measured  at  right  angles  to 
its  length.  State  v.  Board  of  County  Com- 
missioners, 83  M  540,  547,  273  P  290. 

References 

Cited  in   Thompson  v.  Mattuschek,   134 
M  500,  333  P  2d  1022,  1025. 

Collateral  References 

Animals<3^50(2). 

3    C.J.S.   Animals    §§  112,    123. 


46-1502.  (3385)  Penalty  for  permitting  animals  to  run  at  large  in  herd 
districts — permitting  bull  to  run  at  large  in  herd  districts  constitutes 
misdemeanor.  Any  person  who  is  the  owner,  or  entitled  to  the  possession 
of  any  horses,  mules,  cattle,  sheep,  or  goats,  who  shall  willfully  permit  same 
to  run  at  large  within  any  herd  district,  shall  be  guilty  of  a  misdemeanor; 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
ten  ($10.00)  dollars,  nor  more  than  twenty-five  ($25.00)  dollars  for  each 
offense ;  and  each  day  that  each  five  head,  or  less,  of  such  horses,  mules, 
cattle,  sheep,  or  goats,  are  willfully  permitted  to  run  at  large  shall  consti- 
tute a  separate  offense. 

Any  person  who  is  the  owner,  or  entitled  to  the  possession  of  any  bull 
over  one  (1)  year  of  age  who  shall  willfully  permit  same  to  run  at  large 
within  any  herd  district  shall  be  guilty  of  a  misdemeanor;  and  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  less  than  ten  ($10.00) 
dollars,  nor  more  than  fifty  ($50.00)  dollars  for  each  offense;  and  each  day 
that  such  bull  be  permitted  to  run  at  large  shall  constitute  a  separate 
offense. 

History:     En.  Ch.  74,  L.  1917;  amd.  Sec.  Strict  Compliance  Necessary 

3,  Ch.  167,  L.  1919;  re-en.  Sec.  3385,  R.  C.  The  provisions  of  the  herd  law  must  be 

M.    1921;    amd.    Sec.    1,   Ch.   45,    L.    1925;  strictly  followed  in  order  to  afford  protec- 

amd.  Sec.  1,  Ch.  165,  L.  1945.  tion  to  those  responsible  for  the  impound- 
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ing  and  sale  of  animals  under  its  author-  Collateral  References 

ity,  and  where  they  are  not  so  followed,  Animals<§=>50(l). 

the  taking  constitutes  a  taking  of  private  3  C.J.S.  Animals  §  110. 

property  without  due  process  of  law  and 

a   conversion   of  the  property.    Jorgenson 

v.  Story  et  al.,  78  M  477,  487,  254  P  427. 

46-1503.  (3386)  Trespassing  animals  in  herd  district — retention  for 
damages  and  keep.  (1)  If  any  such  animal  or  animals  wrongfully  enter 
upon  premises  of  any  person  within  such  district,  the  owner  or  person  in 
control  of  such  animal  or  animals  shall  be  liable  for  care  and  feed  and  for 
any  damages  occasioned  by  such  livestock  to  the  landowner.  The  owner 
or  occupant  of  the  land  upon  which  such  wrongful  entry  is  made  may  take 
into  his  possession  such  animal  or  animals,  and  reasonably  care  for  the 
same,  and  may  retain  possession  thereof  and  be  entitled  to  a  lien  thereon 
as  security  for  the  payment  of  damages  and  charges  occasioned  by  such 
livestock.  If  the  owner  of  such  livestock,  or  the  person  entitled  to  the 
possession  thereof,  can  be  found  or  is  known  to  the  person  who  takes  it  up 
for  trespass,  it  shall  be  his  duty  to  notify  the  owner,  owners,  or  persons  in 
charge  thereof,  within  forty-eight  (48)  hours  after  taking  possession  there- 
of, by  a  notice  in  writing,  duly  mailed  as  a  registered  letter,  directed  to 
such  owner  or  person  in  charge  at  his  post-office  address  or  by  serving  such 
notice  on  him  personally,  which  notice  shall  give  a  particular  description 
of  the  livestock  and  state  the  amount  of  damages  claimed,  and  demand  that 
within  forty-eight  (48)  hours  after  receipt  of  such  notice  the  damages  and 
costs  be  paid  and  that  the  animal  or  animals  be  taken  away  from  the 
property  of  the  complainant. 

(2)  Upon  demand,  the  owner  or  occupant  of  the  land  shall  release 
and  deliver  possession  of  such  stock  to  the  owner  or  person  entitled  there- 
to, upon  payment  of  the  damages  and  charges,  and  if  the  parties  cannot 
agree  upon  the  amount,  then  and  in  that  event,  the  owner  or  person 
entitled  to  said  stock  shall  give  a  receipt  to  the  owner  or  occupant  of  the 
land  having  possession  of  the  same,  which  receipt  shall  fully  describe  the 
animal  or  animals  so  that  they  may  at  any  time  be  easily  identified,  and 
thereupon  the  owner  or  occupant  of  the  land  shall  give  possession  of  such 
livestock  to  the  owner  or  person  entitled  thereto,  making  claim  therefor. 
The  owner  or  person  so  receiving  possession  of  such  livestock  shall  not 
dispose  of  the  same  but  shall  retain  and  keep  the  same  in  his  possession  as 
the  legal  custodian  thereof  in  order  to  meet  and  pay  the  amount  of  the  lien 
thereon  for  damages  and  charges  due  in  consequence  of  any  such  trespass. 

(3)  The  party  entitled  to  such  damages  or  charges  shall  within  ten 
(10)  days  after  delivery  of  possession  of  such  livestock  commence  an  action 
in  any  court  having  jurisdiction  to  recover  such  damages  and  charges,  and 
such  livestock  shall  be  held  for  the  payment  of  any  judgment  as  effectually 
as  though  held  under  a  writ  of  attachment.  At  any  time  after  such  action 
is  commenced,  the  owner  or  person  entitled  to  the  stock,  to  whom  delivery 
of  possession  was  made,  may  furnish  and  file  a  bond  conditioned  to  pay 
the  damages,  charges  and  costs  incurred  in  the  action  and  upon  approval 
of  the  bond  by  the  justice  of  the  peace,  if  the  action  is  commenced  in  a 
justice  court,  or  by  the  judge  or  clerk  of  the  district  court,  if  the  action  is 
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commenced  in  the  district  court,  the  lien  and  claim  upon  the  livestock  shall 
thereupon  be  discharged. 

(4)  If  the  owner  or  person  entitled  to  such  livestock  does  not  furnish 
such  a  bond  within  ten  (10)  days  after  the  service  of  summons  in  the 
action,  an  order  may  be  issued  authorizing  and  directing  the  constable 
or  sheriff  to  take  possession  and  hold  the  stock  to  satisfy  any  judgment 
which  may  be  recovered  in  the  action,  and  such  stock,  when  so  taken 
possession  of  by  the  officer  shall  be  held,  treated  and  sold  under  execu- 
tion the  same  as  though  seized  and  held  in  the  first  instance  by  writ  of 
attachment. 

(5)  The  owner  or  person  entitled  to  the  stock  may,  in  lieu  of  furnish- 
ing a  bond,  deposit  an  amount  of  money  sufficient  to  pay  any  judgment 
which  may  be  recovered  in  such  action,  the  amount  to  be  determined  by 
the  justice  or  judge  of  the  court  in  which  the  action  is  pending.  If  the 
owner  or  person  entitled  to  the  livestock,  after  delivery  of  possession  to 
him  without  payment  of  damages  and  charges  herein  provided  for,  shall 
sell  or  dispose  of  the  same  or  any  part  thereof,  or  permit  the  same  to  be 
taken  from  his  possession,  or  shall  in  any  manner  prevent  the  seizure  of 
the  same  by  the  constable  or  sheriff,  as  herein  provided,  before  the  lien 
thereon  is  fully  discharged,  he  shall  be  guilty  of  a  misdemeanor  and  in 
addition  thereto  shall  be  liable  to  the  party  entitled  to  such  damages  and 
charges  in  double  the  value  of  the  stock.  At  the  time  of  delivery  or  pos- 
session of  such  stock,  [to]  the  owner  or  person  entitled  thereto,  a  written 
statement  of  the  amount  of  the  damages  and  charges  shall  be  furnished 
to  the  owner  or  person  entitled  to  the  possession  of  the  stock  by  the  person 
claiming  such  damages  and  charges. 

(6)  If  the  owner  or  claimant  of  such  stock  is  not  known  to  the  person 

taking  up  such  stock  he  shall  give  notice  thereof  within  forty-eight  (48) 

hours  by  posting  a  notice  at  the  nearest  post  office  and  serving  a  like 

notice  on  the  stock  inspector  of  the  district,  which  notice  shall  describe 

each  animal  or  animals,  the  brand  thereon,  and  give  a  minute  description 

thereof,    together   with    the    date    of    the    trespass. 

History:     En.  Ch.  74,  L.  1917;  amd.  Sec.      Jorgenson  v.  Story  et  al.,  78  M  477,  487, 
4,  Ch.  167,  L.  1919;  re-en.  Sec.  3386,  R.  C.      254  P  427. 
M.  1921;  amd.  Sec.  1,  Ch.  165,  L.  1931. 

Collateral  References 

Compiler's  Note  Animals<S=>51. 

The  bracketed  word  "to"  in  subdivision  3  C.J.S.  Animals  §  133. 

(5)   was  inserted  by  the  compiler.  2    Am.   Jur.    801,    Animals,    §  150. 

Strict  Compliance  Necessary  Injunction  against  repeated  or  con- 
The  provisions  of  the  herd  law  must  be  tinuing  trespasses  on  real  property  by  live- 
strictly  followed  in  order  to  afford  pro-  stock.  32  ALR  463,  540. 
tection  to  those  responsible  for  the  im-  Liability  for  injury  to  trespassing  stock 
pounding  and  sale  of  animals  under  its  from  poisonous  substances  or  other  condi- 
authority,  and  where  they  are  not  so  tions  on  the  premises.  33  ALR  448. 
followed,  the  taking  constitutes  a  taking  Scienter  as  condition  of  liability  for 
of  private  property  without  due  process  damage  by  trespassing  animals.  33  ALR 
of  law  and  a  conversion  of  the  property.  1305. 

46-1504.  (3387)  Former  proceedings  for  the  formation  of  herd  dis- 
tricts validated.  All  herd  districts  heretofore  formed  or  attempted  to  have 
been  formed  under  section  1,  chapter  74  of  the  session  laws  of  the  fifteenth 
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legislative  assembly  of  the  state  of  Montana,  where  the  proceedings  taken 
have  complied  with  requirements  of  section  46-1501,  shall  be  and  are 
hereby  declared  to  have  been  properly  formed  and  valid,  and  said  proceed- 
ings are  hereby  expressly  validated,  and  such  districts  shall  constitute  herd 
districts,  and  be  subject  to  all  the  provisions  of  this  act  and  of  law  affecting 
said  districts. 

History:     En.  Sec.  5,  Ch.  167,  L.  1919; 
re-en.  Sec.  3387,  R.  C.  M.  1921. 

46-1505.  (3388)  Rescue  of  impounded  animals  a  misdemeanor — pen- 
alty. Any  person  who  takes  or  rescues  any  animal  impounded  as  provided 
in  section  46-1503  from  the  possession  of  the  person  in  whose  custody  the 
same  may  be,  without  his  consent,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  therefor  be  subject  to  a  fine  of  not  more  than  one  hundred 
dollars,  or  shall  be  confined  in  the  county  jail  not  more  than  sixty  days,  or 
both  such  fine  and  imprisonment. 

History:     En.  Sec.  6,  Ch.  167,  L.  1919; 
re-en.  Sec.  3388,  R.  C.  M.  1921. 

46-1506.     (3389)  Unlawful  introduction  of  livestock  into  herd  district 

a  misdemeanor — penalty.     Any  person  or  persons  not  the  owner  or  person 

in  charge  of  any  livestock,  who  shall  drive,  put,  place,  or  introduce  any 

livestock  into  any  herd  district  established  under  the  provisions  of  this 

act,  or  who  shall  so  place,  move,  or  interfere  with  such  livestock  that  they 

will  trespass  on  such  herd  district,  shall  be  guilty  of  a  misdemeanor,  and 

upon  conviction  thereof  be  subject  to  a  fine  of  not  less  than  fifty  dollars, 

or  shall  be  confined  in  the  county  jail  not  less  than  sixty  days,  or  both  such 

fine   and   imprisonment,   and   shall   be   liable   for   all   damages    and    costs 

occurring   from   such   trespass ;    and   for   the   purposes    of   this    act    each 

separate  animal  so  moved,  placed,  or  interfered  with,  shall  constitute  a 

separate  offense. 

History:     En.  Sec.  7,  Ch.  167,  L.  1919; 
re-en.  Sec.  3389,  R.  C.  M.  1921. 

46-1507.  (3389.1)  Changing"  time  when  herd  districts  will  be  in  effect 
— petition — notice — hearing.  The  time  of  year  or  period,  when  any  herd 
district  heretofore  or  hereafter  created  under  the  provisions  of  the  laws 
of  this  state,  is  effective  or  will  be  in  effect,  may  be  changed  as  herein 
provided,  by  the  board  of  county  commissioners  of  the  county  in  which 
such  herd  district  has  been  created,  upon  the  presentation  and  filing  with 
the  clerk  and  recorder  of  such  county,  a  petition  signed  by  the  owners  or 
possessors  of  fifty -five  per  centum  (55%)  of  the  land  in  such  district.  Such 
petition  shall  designate  the  months  of  the  year  when  such  herd  district  is 
effective  and  designate  the  contemplated  change.  Upon  receipt  thereof, 
the  county  commissioners  of  such  county,  shall  set  a  date  for  hearing 
protests  and  verifying  the  signatures  thereto,  and  shall  give  not  less  than 
twenty  (20)  days'  notice  of  the  same  by  posting  five  (5)  notices  of  hearing 
in  five  (5)  public  places  in  the  county,  one  (1)  of  which  shall  be  at  the 
place  such  hearing  is  to  be  held,  and  at  least  two  (2)  of  such  notices  to  be 
posted  within  such  herd  district.    Should  it  appear  to  the  board  of  county 
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commissioners  after  such  hearing  that  the  signatures  attached  to  such 
petition  are  genuine,  they  shall  immediately  make  an  order  changing  the 
period  of  time  such  herd  district  will  be  in  effect,  as  designated  in  such 
petition;  after  which  the  county  commissioners  must  give  notice  by  four 
(4)  weekly  publications  in  some  newspaper  in  the  county,  nearest  such 
district,  stating  the  period  such  district  will  be  in  effect;  providing,  the 
change  of  time  shall  not  become  effective  until  such  notice  has  been 
published  as  herein  provided.  Upon  the  fourth  publication  of  such  notice 
such  change  of  time  shall  become  effective  and  violation  thereof  shall  be 
punished  as  provided  under  the  laws  of  the  state  of  Montana  relative  to 
herd  districts. 

History:     En.  Sec.  1,  Ch.  78,  L.  1931. 


CHAPTER  16 
HORSE  HERD  DISTRICTS 

Section  46-1601.  Horse  herd  districts — size — location — petition — notice  and  hearing- 
abolishment. 

46-1602.     Horses  running  at  large  in  herd  district  prohibited. 

46-1603.  Penalty  and  liability  for  horses  wrongfully  entering  on  premises  in 
horse    herd    district. 

46-1604.  Retention  and  sale  of  horses  for  damages  and  care — procedure — 
classification  of  horses  for  sale — disposal  of  proceeds — "horses" 
defined. 

46-1605.  Petition  to  dissolve  horse  herd  district — hearing  and  notice — order 
of   county   commissioners. 

46-1606.     Liability   of   officers. 

46-1607.     Existing  statutes  not  affected. 

46-1601.  (3389.2)  Horse  herd  districts — size — location — petition — no- 
tice and  hearing — abolishment.  Horse  herd  districts  may  be  created  in 
any  county  in  the  state  of  Montana  to  contain  twelve  square  miles  or  more 
lying  not  less  than  one  mile  in  width  outside  of  incorporated  cities  or 
towns,  upon  the  petition  of  owners  or  possessors  of  fifty-five  per  centum 
of  the  land  of  such  district,  and  such  petition  shall  designate  the  months 
of  the  year  when  horse  herd  district  regulations  are  effective  and  upon 
presentation  and  filing  of  a  petition  properly  signed  and  reciting  the 
outside  boundaries  and  description  of  the  proposed  district,  together  with 
the  post-office  address  of  the  signers  thereof,  with  the  clerk  and  recorder 
in  the  county  in  which  the  said  district  is  being  created ;  the  county 
commissioners  of  such  county  upon  receipt  thereof  shall  set  a  date  for 
hearing  protests  and  verification  of  signatures  thereto,  and  shall  give  not 
less  than  twenty  days'  notice  of  the  same  by  three  publications  in  a  news- 
paper of  general  circulation  in  the  county  of  the  proposed  district,  and 
should  it  appear  to  such  county  commissioners,  after  such  hearing,  that 
the  signatures  attached  to  such  petition  were  genuine,  they  shall  immedi- 
ately make  an  order  declaring  such  horse  herd  district  created  and  estab- 
lished; after  which  the  county  commissioners  must  give  notice  by  two 
weekly  publications  in  some  newspaper  in  the  county,  nearest  the  district, 
stating  the  period  when  such  horse  herd  district  will  be  in  effect  and 
when  such  district  shall  not  be  in  effect;  providing  such  order  shall  not 

78 


HORSE    HERD   DISTRICTS  46-1604 

be  effective  until  thirty  days  have  expired  after  the  order ;  provided  that 
such  herd  districts  may  be  abolished  at  any  time  upon  proceedings  as 
hereinbefore  set  forth  for  the  establishment  of  such  herd  district,  the 
estimated  expense  of  all  publications  required  by  this  act  shall  be  paid 
by  the  petitioners,  and  no  part  thereof  shall  be  paid  by  the  county. 

Upon  petition  of  any  owner  or  possessor  of  land  lying  contiguous  and 
adjoining  any  herd  district  heretofore  created,  and  upon  like  hearing  and 
notice  as  hereinabove  provided  for,  such  lands  shall  be  included  in  such 
herd  district  and  become  a  part  thereof. 

Should  the  signature  of  a  lessee  appear  on  the  petition  creating  or 
abolishing  any  herd  district,  the  owner  or  owners  of  said  land  may  appear 
either  in  person  or  by  agent  and  enter  their  protest,  and  the  board  of 
county  commissioners  shall  remove  the  name  of  lessee  from  said  petition, 
and  no  person  shall  be  permitted  to  withdraw  his  name  after  the  hour 
set  for  hearing  same. 

History:     En.  Sec.  1,  Ch.  119,  L.  1931;  References 

amd.  Sec.  1,  Ch.  57,  L.  1933.  Cited  in   Thompson   v.   Mattuschek,    134 

M  500,  333  P  2d  1022,  1025. 

46-1602.     (3389.3)  Horses  running  at  large  in  herd  district  prohibited. 

All  horses  are  hereby  prohibited  from  running  at  large  within  any  horse 
herd  district  as  defined  in  section  46-1601. 
History:     En.  Sec.  2,  Ch.  119,  L.  1931. 

46-1603.  (3389.4)  Penalty  and  liability  for  horses  wrongfully  entering 
on  premises  in  horse  herd  district.  If  any  such  horse  or  horses  wrong- 
fully enter  upon  premises  within  such  district  of  any  person,  the  owner 
or  person  in  control  of  such  horse  or  horses  shall  be  punished  according 
to  the  provisions  of  section  46-1506,  and  in  addition  to  said  punishment 
shall  be  liable  for  all  damages  sustained  thereby  to  the  party  entitled 
thereto. 

History:     En.  Sec.  3,  Ch.  119,  L.  1931. 

46-1604.  (3389.5)  Retention  and  sale  of  horses  for  damages  and  care 
— procedure — classification  of  horses  for  sale — disposal  of  proceeds — 
"horses"  defined.  (1)  The  owner  or  occupant  of  the  land  upon  which 
such  wrongful  entry  is  made  may  take  into  his  possession  such  horse  or 
horses,  and  shall  reasonably  care  for  the  same  while  in  his  possession,  and 
may  retain  possession  of  said  horse  or  horses,  and  shall  have  a  lien  and 
claim  thereon  as  security  for  payment  of  such  damages  and  reasonable 
charges  for  the  care  of  said  horse  or  horses  while  in  his  possession.  The 
person  taking  up  said  horse  or  horses  shall  within  forty-eight  hours  after 
taking  possession  thereof  notify  said  owner,  owners  or  persons  in  charge 
thereof  by  a  notice  in  writing,  describing  said  horse  or  horses  taken  up, 
including  marks  and  brands,  if  any,  the  amount  of  damages  claimed,  and 
the  charge  per  head  per  day  for  caring  for  and  feeding  the  same,  and 
describing,  either  by  legal  subdivisions  or  other  general  description,  the 
location  of  the  premises  upon  which  said  horse  or  horses  are  held,  ami 
requiring  him  within  forty-eight  hours  after  receiving  said  notice  to  take 
the  said  horse  or  horses  away  after  making  full  payment  for  all  damages 
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and  costs  of  said  horse  or  horses.  Such  notice  shall  be  given  by  personal 
service  on  the  said  owner,  owners  or  person  in  charge  thereof,  or  by 
leaving  said  notice  at  his  usual  place  of  residence  with  some  member  of 
his  family  over  the  age  of  fourteen  years,  or  by  sending  said  notice  by 
prepaid  registered  mail  addressed  to  his  last  known  place  of  residence. 
Said  service  by  registered  mail  shall  be  deemed  complete  upon  the  deposit 
of  the  notice  in  the  post  office. 

(2)  Upon  demand,  the  owner  or  occupant  of  the  land  shall  release 
and  deliver  possession  of  such  horse  or  horses  to  the  owner  or  person 
entitled  thereto  upon  payment  of  damages  and  charges,  but  said  payment 
of  damages  and  charges  shall  not  act  as  a  bar  to  the  prosecution  of  said 
person,  owner,  or  person  in  control  of  such  horse  or  horses,  as  hereinbefore 
provided.  If  the  owner  or  claimant  of  such  horse  or  horses  is  not  known 
to  the  person  taking  up  such  horse  or  horses,  or  the  said  owner  or  claimant 
shall  refuse  to  pay  the  amount  of  damages  and  charges  as  herein  provided, 
the  said  person  taking  up  such  horse  or  horses  shall  within  seventy-two 
hours,  from  the  time  said  horse  or  horses  were  so  taken  up,  deliver  to  the 
sheriff  or  a  constable  of  the  county  in  which  the  horse  or  horses  were  so 
taken  up,  a  statement  containing  the  information  required  to  be  given  in 
the  notice  hereinbefore  set  out,  and  in  addition  thereto,  he  shall  mail  by 
prepaid  registered  mail  a  copy  of  said  statement  addressed  to  the  nearest 
state  livestock  inspector.  Upon  receipt  of  such  statement,  the  sheriff  or 
constable  shall  proceed  to  advertise  and  sell  at  public  auction  the  horse 
or   horses   so   taken   up. 

(3)  That  prior  to  such  sale  the  sheriff  shall  have  said  horses  classified 
as  follows : 

Class  one  shall  include  (a)  horses  not  bearing  a  registered  brand  and 
which  in  the  opinion  of  the  stock  inspector  are  of  a  value  not  to  exceed 
ten  dollars  per  head,  and  (b)  horses  bearing  a  registered  brand,  but  which 
the  owner  has  failed  to  redeem  as  herein  provided,  after  notice  given,  and 
which  in  the  opinion  of  the  stock  inspector  are  of  a  value  not  to  exceed 
ten  dollars  per  head. 

Class  two  shall  include  horses  bearing  registered  brands  and  which 
in  the  opinion  of  the  stock  inspector  are  of  a  value  in  excess  of  ten 
dollars  per  head. 

Horses  in  class  one  shall  be  sold  on  ten  days'  notice  posted  at  the  court- 
house of  each  county  in  which  any  portion  of  the  district  lays,  and  posted 
in  three  other  public  places  in  such  county,  one  of  which  shall  be  in  that 
portion  of  the  district  included  in  the  county. 

Horses  in  class  two  shall  be  sold  on  notice  posted  for  twenty-one  (21) 
days,  and  otherwise  as  notices  are  required  to  be  posted  for  the  sale  of 
horses  in  class  one,  and  such  notice  shall  likewise  be  published  once  a 
week  for  two  successive  weeks  before  said  sale  in  some  newspaper  pub- 
lished in  the  county  seat  of  each  county  including  any  part  of  said  district, 
if  there  be  such  newspaper,  and  if  there  be  no  newspaper  published  in  any 
county  comprising  a  part  of  such  district,  then  such  notice  shall  be  pub- 
lished in  any  newspaper  of  general  circulation  in  the  county  or  counties 
including  such  district.     The  notice  required  to  be  published  for  the  sale 
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of  horses  in  class  two  shall  describe  each  horse  to  be  sold,  giving  the 
approximate  age,  description  and  brands,  if  any.  The  proceeds  of  the  sale 
shall  be  applied  by  the  sheriff  to  the  discharge  of  the  claim  and  the  costs 
of  the  proceedings  in  selling  the  property  and  enforcing  the  claim,  and 
the  remainder,  if  any,  shall  be  deposited  with  the  county  treasurer  who 
shall  keep  the  same  in  a  special  fund  to  be  designated  as  the  "horse  herd 
district  fund"  (giving  number  of  district  if  more  than  one). 

(4)  A  separate  fund,  styled  as  above  specified,  shall  be  kept  by  the 
county  treasurer  for  each  of  said  districts  created  in  his  county.  The 
county  treasurer  shall  make  a  record  of  the  description  of  each  horse,  the 
amount  received  for  same,  and  the  amount  of  deductions,  which  record  shall 
be  open  to  public  inspection ;  and  any  person  making  claim  to  the  board 
of  county  commissioners  at  any  time  within  one  year  from  the  date  of  sale, 
of  ownership  of  such  horse,  and  submitting  proof  of  ownership  to  such 
board  with  such  claim,  to  the  satisfaction  of  such  board,  shall  be  entitled 
to  receive  such  excess  received  from  the  sale  of  such  horse.  Any  money 
received  from  the  sale  of  any  such  horse  which  shall  not  be  so  claimed 
within  one  year  after  such  sale,  shall  at  the  expiration  of  said  period  be 
transferred  to  the  general  fund  of  the  county. 

The  term  "horses"  when  used  in  this  chapter  shall  include  any  mare, 
gelding,  stallion,  colt,  foal,  filly,  mule,  jack  and  jenny. 

History:     En.  Sec.  4,  Ch.  119,  L.  1931; 
amd.  Sec.  2,  Ch.  57,  L.  1933. 

46-1605.  (3389.6)  Petition  to  dissolve  horse  herd  district — hearing  and 
notice — order  of  county  commissioners.  When  a  petition  praying  that  any 
established  horse  herd  district  be  dissolved  is  filed  with  the  county  clerk 
and  recorder  of  the  county  wherein  such  district  has  been  established,  and 
it  is  set  forth  therein  that  such  petition  is  signed  by  the  owners  or  posses- 
sors of  fifty-five  per  cent  (55%),  or  more  of  the  lands  lying  within  such 
district,  the  said  county  clerk  and  recorder  shall  call  such  petition  to  the 
attention  of  the  board  of  county  commissioners  of  the  county  at  its  next 
regular  meeting;  and  at  said  meeting  by  its  order  the  said  board  shall  set 
such  petition  for  hearing  at  a  specified  time  on  a  day  certain  of  which 
notice  shall  be  given  by  publication  at  least  once  in  each  week,  for  three 
successive  weeks  in  some  newspaper  of  general  circulation  in  the  county. 
At  the  time  fixed  for  hearing  the  board  of  county  commissioners  shall  first 
require  proof  of  publication  of  the  notice  of  said  hearing  to  be  made  and 
thereafter  shall  consider  the  petition  and  hear  all  interested  parties.  At 
the  conclusion  of  any  such  hearing  if  the  board  of  county  commissioners 
shall  find  that  notice  of  the  hearing  has  been  given  in  the  manner  and  for 
the  time  prescribed  herein  and  that  the  owners  or  possessors  of  fifty-five 
per  cent  (55%),  or  more  of  the  lands  lying  within  such  herd  district  have 
signed  the  petition  and  request  that  such  district  be  dissolved,  then  the 
said  board  shall  forthwith  spread  such  findings  upon  its  minutes  and 
thereupon  shall  enter  an  order  in  terms  that  by  reason  of  such  findings 
and  of  the  proceedings  had  upon  such  petition  the  said  horse  herd  district 
is  thereby  dissolved.     Forthwith  upon  the  making  and  entry  of  any  such 
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order  aforesaid  the  horse  herd  district  affected  thereby  shall  be  dissolved 
for  all  purposes  thereafter. 

History:     En.  Sec.  4A,  Ch.  119,  L.  1931. 

46-1606.  (3389.7)  Liability  of  officers.  No  officer,  board,  or  employee 
of  any  county,  nor  any  employee  of  such  officer  or  board  shall  be  liable  for 
any  act  performed  in  good  faith  in  discharging  official  duties  under  this 
act;  and  all  such  acts  shall  be  presumed  to  have  been  in  good  faith  and 
in  conformity  with  this  act. 

History:     En.  Sec.  5,  Ch.  119,  L.  1931. 

46-1607.  (3389.8)  Existing  statutes  not  affected.  It  is  expressly  pro- 
vided that  it  is  the  intention  of  this  legislative  assembly  that  the  enact- 
ment of  this  act  does  not  repeal  or  amend  any  of  the  now  existing  statutes 
relating  to  herd  districts  or  horses,  but  is  intended  as  an  additional  remedy 
for  the  control  of  horses  as  herein  provided. 
History:     En.  Sec.  6,  Ch.  119,  L.  1931. 
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Section   46-1701.     Earns   and  he-goats   not  to   run   at   large. 
Penalty. 

Liability  to  civil  damages. 
Swine,  sheep  and  goats  running  at  large. 
Penalties. 
Disposition   of   fines. 


46-1702. 
46-1703. 
46-1704. 
46-1705. 
46-1706. 
46-1707. 

46-1708. 
46-1709. 

46-1710. 
46-1711. 
46-1712. 
46-1713. 
46-1714. 
46-1715. 
46-1716. 
46-1717. 
46-1718. 
46-1719. 


Male  equine  animals  not  to  run  on  open  range — definition  of  "open 

range." 
Declaration  of  animals  running  at  large  as  nuisance — abatement. 
Castration  of  animals  running  at  large — notice  to  owner — expense  and 

charges. 
Killing    of    animal    running    at    large — notice — posting    and    service. 
Killing  animal  to  prevent  injury  not  prohibited. 
Penalty    for    violations. 
Effect  of  invalidity  of  part  of  act. 

Certain  livestock  not  to  run  at  large  in  municipalities. 
Punishment  for  permitting  trespass  of  livestock. 
Only  purebred  bulls  to  run  at  large — limitation  on  time. 
Female  breeding  cattle,  purebred  bull  to  accompany. 
Penalty  for  violation  of  act. 
Taking  up  and  castrating  bulls,  notice  to  owner. 


46-1701.  (3390)  Rams  and  he-goats  not  to  run  at  large.  It  is  unlawful 
for  any  owner  or  person  having  the  management  or  control  of  any  ram  or 
he-goat  to  permit  the  same  to  run  at  large  between  the  first  day  of  August 
and  the  first  day  of  December  of  each  year. 


History:  En.  Sec.  76,  5th  Div.  Comp. 
Stat.  1887;  re-en.  Sec.  3060,  Pol.  C.  1895; 
re-en.  Sec.  1881,  Rev.  C.  1907;  re-en.  Sec. 
3390,  R.  C.  M.  1921. 

Negligence  Required 

"Where  simple  negligence  is  relied  on  as 
a  basis  of  recovery  of  damages  caused 
by  permitting  rams  to  run  at  large,  the 
plaintiff  must  prove,  by  a  preponderance 


of  the  evidence,  the  negligence  alleged, 
the  defendant  being  held  to  the  exercise 
of  ordinary  care  only.  Where,  however, 
the  damages  are  alleged  to  spring  from 
noncompliance  with  the  duty  imposed  by 
this  section,  disobedience  in  this  respect 
constitutes  negligence  per  se,  and  makes 
defendant  liable,  if  the  injury  was  proxi- 
mately caused  thereby.  Ball  Kanch  Co.  v. 
Hendrickson,  50  M  220,  225,  146  P  278. 
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Where  rams  or  he-goats  run  at  large 
without  the  tacit  consent  of  the  persons 
in  control,  or  such  persons  make  a  reason- 
able effort  to  hinder  or  prevent  them  from 
running  at  large,  no  offense  is  committed 
and  no  liability  is  incurred,  either  under 
this  section  and  the  two  succeeding  sec- 
tions, or  in  an  action  based  upon  simple 
negligence.  Ball  Ranch  Co.  v.  Hendrickson, 
50  M  220,  225,  146  P  278. 


Pleading 

In  an  action  for  damages  claimed  to 
have  been  caused  by  defendant's  neglect 
of  duty  imposed  by  this  section  and  sec- 
tion 46-1703,  plaintiff  must  plead  non- 
observance  of  the  statute  and  make  a  case 
bringing  the  defendant  within  the  liabil- 
ity created  thereby.  Ball  Ranch  Co.  v. 
Hendrickson,  50  M'  220,  225,  146  P  278. 


46-1702.     (3391)   Penalty.     Any  person  violating  the  provisions  of  the 
preceding  section  is  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
must  be  punished  as  provided  in  section  8837  of  the  penal  code. 
History:     En.   Sec.   3061,  Pol.  C.   1895;  References 


re-en.  Sec.  1882,  Rev.  C.  1907;  re-en.  Sec. 
3391,   R.   C.   M.   1921. 

NOTE— Section  8837,  referred  to  above, 
was  repealed  by  chapter  109,  Laws  of  1921. 


Cited  or  applied  as  section  1882,  Revised 
Codes,  in  Ball  Ranch  Co.  v.  Hendrickson, 
50  M  220,  228,   146  P  278. 


46-1703.     (3392)  Liability  to  civil  damages.     Any  person  damaged  by 

rams  or  he-goats  running  at  large  during  the  time  mentioned  in  section 

46-1701  of  this  code  may  recover  in  a  civil  action  any  damages  sustained 

thereby. 

Codes,  in  Ball  Ranch  Co.  v.  Hendrickson, 
50  M  220,  225,  146  P  278. 


History:  En.  Sec.  3062,  Pol.  C.  1895; 
re-en.  Sec.  1883,  Rev.  C.  1907;  re-en.  Sec. 
3392,  R.  C.  M.  1921. 

References 

Cited  or  applied  as  section  1883,  Revised 


Collateral  References 

Animals^^^. 

3  C.J.S.  Animals  §  145. 


46-1704.     (3393)  Swine,  sheep  and  goats  running  at  large.    It  shall  be 

unlawful  for  any  owner  or  owners,  person  or  persons  in  control  of  swine, 

sheep  or  goats,  to  willfully  permit  the  same  to  run  at  large. 

without  fencing  them  and  without  a 
herder,  court  did  not  err  in  holding  that 
the  plaintiff  was  not  precluded  from  re- 
covering by  reason  of  the  condition  of  his 
fences.  Doornbos  v.  Ihde,  124  M  570,  228 
P  2d  235,  237. 


History:  En.  Sec.  1165,  Pen.  C.  1895; 
re-en.  Sec.  8838,  Rev.  C.  1907;  re-en.  Sec. 
3393,  R.  C.  M.  1921;  amd.  Sec.  1,  Ch.  169, 
L.  1945. 

Trespassing  Stock — Fence  of  Landowner 
Where   defendant  turned  his  goats  out 


46-1705.  (3394)  Penalties.  Any  person  or  persons  violating  the  pre- 
ceding section  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  in  the  sum  of  ten  dollars  for  the  first  offense 
and  in  the  sum  of  twenty  dollars  for  each  subsequent  offense  and  shall  be 
liable  in  damage  to  any  party  injured  thereby,  to  be  recovered  in  any 
court  having  competent  jurisdiction. 

History:     En.  Sec.  1166,  Pen.  C.  1895;  Collateral  References 

re-en.  Sec.  8839,  Rev.  C.  1907;  re-en.  Sec.  AnimalsC^S? 

3394,  R.   C.  M.   1921.  3  aj>S<  Animals  §  141. 

46-1706.  (3395)  Disposition  of  fines.  All  fines  collected  under  the 
provisions  of  this  act  shall  be  paid  into  the  county  treasury  for  the  use 
and  benefit  of  the  public  schools. 

History:     En.  Sec.  1167,  Pen.  C.  1895;  Collateral  References 

re-en.  Sec.  8840,  Rev.  C.  1907;  re-en.  Sec.  FinesC=520. 

3395,  R.  C.  M.  1921.  36  C.J.S.  Fines  §  19. 
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46-1707.     (3400.1)  Male  equine  animals  not  to  run  on  open  range — 

definition  of  "open  range."     It  shall  be  unlawful  for  any  owner,  person, 

firm,  corporation  or  association  having  the  management  or  control,  of  any 

stallion,  ridgeling,  unaltered  male  mule,  or  jackass,  over  the  age  of  one 

year,  to  permit  or  suffer  such  animal  to  run  at  large  on  the  open  range. 

The   term   "open   range"   means   all   lands   in   the   state    of   Montana   not 

inclosed  by  a  fence  of  not  less  than  two  wires  in  good  repair;  the  term 

"open   range"    includes    all   highways    outside    of   private    inclosures    and 

used  by  the  public  whether  or  not  the  same  have  been  formally  dedicated 

to  the  public. 

History:     En.  Sec.   1,   Ch.  63,  L.   1925; 
amd.  Sec.  1,  Ch.  85,  L.  1931. 

46-1708.  (3400.2)  Declaration  of  animals  running  at  large  as  nuisance 
— abatement.  Any  such  animal  so  running  at  large  shall  be,  and  it  is 
hereby  declared  to  be,  a  public  nuisance,  which,  in  addition  to  the  means 
and  proceedings  prescribed  by  this  act  for  its  abatement  and  removal, 
may  be  abated  and  removed  by  the  means  and  proceedings  now,  or 
hereafter  to  be,  provided  by  law  for  the  abatement  or  removal  of  public 
nuisances. 

History:     En.   Sec.  2,  Ch.   63,  L.  1925;  Collateral  References 

amd.  Sec.  2,  Ch.  85,  L.  1931.  Nuisances<©=>61. 

66   C.J.S.   Nuisance   §  32. 

46-1709.  (3400.3)  Castration  of  animals  running  at  large — notice  to 
owner — expense  and  charges.  Any  person  may  take  up  and  secure  any 
such  animal  found  running  at  large  on  the  open  range.  After  taking  it  up 
he  shall,  without  unnecessary  delay,  post  at  the  United  States  post  office 
or  as  near  as  may  be  to  the  place  where  the  animal  was  taken  up,  a  notice 
truly  dated  and  subscribed  by  him,  or  his  agent,  to  the  effect  that  the 
animal,  describing  it  by  marks  and  brands  (if  any),  color,  and  sex,  was 
taken  up  on  the  day  named  while  it  was  running  at  large  on  the  open 
range  in  the  county  (naming  the  county)  and  that  unless  claimed  and 
removed  within  five  days  next  after  the  date  of  the  posting  the  animal  will 
be  castrated  at  the  expense  of  the  owner  thereof.  Should  the  owner,  person, 
firm,  corporation  or  association  having  management  or  control,  of  such 
animal  be  known  to  the  person  who  took  the  animal  up,  personal  service 
of  such  notice  upon  the  owner,  person,  firm,  corporation  or  association 
having  management  or  control  of  the  animal  shall  be  the  equivalent  to  the 
posting,  provided,  the  notice  if  personally  served  may  state  that  unless  the 
animal  is  claimed  and  removed  within  two  days  next  after  the  date  of  the 
notice  served  personally,  the  animal  will  be  castrated  at  the  expense  of  the 
owner  thereof. 

If  such  animal  so  taken  up  be  not  claimed  and  removed  within  said 
five  days  or  said  two  days,  as  the  case  may  be,  it  may  lawfully  be  castrated 
in  the  usual  manner  and  doing  no  more  harm  than  is  necessary.  The 
expense  of  castration  shall  be  paid  by  the  owner.  If  such  animal  be 
claimed  within  the  time  herein  prescribed,  the  claimant  shall  pay  to  the 
person  who  took  the  animal  up,  the  reasonable  expense  of  the  keeping  and 
feed  thereof  since  it  was  taken  up,  and  also  the  sum  of  five  dollars  for  the 
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taking  up  and  giving  of  the  notice  aforementioned ;  upon  making  such 
payments  the  claimant  shall  immediately  remove  and  take  away  said 
animal. 

History:     En.  Sec.  3,  Ch.  63,  L.  1925;  Collateral  References 

amd.  Sec.  3,  Ch.  85,  L.  1931.  Animals^»51. 

3  C.J.S.  Animals  §  133. 

46-1710.  (3400.4)  Killing  of  animal  running  at  large — notice — posting 
and  service.  If  any  such  animal  so  running  at  large  cannot,  by  reasonable 
effort,  be  captured,  taken  up,  or  corralled,  it  may  lawfully  be  killed  unless 
the  owner,  or  person  having  the  management  or  control  of  it  shall  take  the 
animal  off  the  open  range  and  restrain  it  from  running  at  large  thereon 
within  ten  days  next  after  the  giving  of  notice  as  hereinafter  provided. 
The  notice  shall  be  signed  by  one  or  more  taxpayers  of  the  vicinity  of  the 
range  whereon  such  animal  be  at  large,  and  be  substantially  as  follows: 
"To  whom  it  may  concern : 

Take  notice,  that  a  certain  (stallion,  ridgeling,  unaltered  male  mule,  or 
jackass,  as  the  case  may  be)  is  running  at  large  on  the  open  range  (identify 

the  range  by  general  description)   in  county,  Montana. 

Unless  said  animal  be  removed  therefrom  and  restrained  from  running  at 
large  on  open  range,  within  ten  days  next  after  the  date  of  this  notice,  it 
will  be  killed. 
(Date)  (Signature  or  signatures)." 

The  notice  shall  be  posted  at  the  post  office  nearest  the  place  where  the 
animal  was  last  seen  on  the  range,  and  like  notices  in  two  other  of  the  most 
public  places  in  the  vicinity  of  said  range,  and  like  notice  shall  at  once  be 
mailed  to  the  owner  or  person  having  management  or  control  of  the  animal, 
if  his  name  and  address  be  known. 

History:     En.   Sec.   4,   Ch.  63,  L.  1925;  Collateral  References 

amd.  Sec.  4,  Ch.  85,  L.  1931.  Animals@=>49. 

3  C.J.S.  Animals  §  108. 

46-1711.     (3400.5)  Killing   animal   to    prevent   injury   not   prohibited. 

This  act  is  not  intended,  and  it  shall  not  be  interpreted  or  understood, 

to  limit  or  deny  the  right  now  existing  to  destroy  or  kill  any  such  animal 

to  prevent  injury  by  it  to  any  person  or  property. 

History:      En.   Sec.   5,  Ch.   63,   L.   1925; 
amd.  Sec.  5,  Ch.  85,  L.  1931. 

46-1712.  (3400.6)  Penalty  for  violations.  Any  owner,  person,  firm, 
corporation  or  association  violating  any  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  dollars  ($10.00)  or  more  than  twenty-five  dollars  ($25.00). 

History:      En.   Sec.   6,   Ch.   63,   L.   1925;  Collateral  References 

amd.  Sec.  6,  Ch.  85,  L.  1931.  Animals<S=>5G. 

3  C.J.S.  Animals  §  140. 

46-1713.  (3400.7)  Effect  of  invalidity  of  part  of  act.  If  any  provision 
of  this  act,  or  the  application  thereof  to  any  person  or  circumstances,  be 
held  invalid  or  inoperative,  the  remainder  of  the  act,  and  the  application, 
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of  such  provision  to  other  persons  and  circumstances,  shall  not  be  affected 
thereby. 

History:     En.  Sec.  7,  Ch.  85,  L.  1931.  Collateral  References 

Statutes@=»64(2). 

82  C.J.S.  Statutes  §  113. 

46-1714.     (3401)  Certain  livestock  not  to  run  at  large  in  municipalities. 

It  is  hereby  provided  that  livestock,  consisting  of  horses,  cattle,  mules, 
sheep,  goats,  and  swine  or  any  such  animals  shall  not  be  allowed  to  run  at 
large  in  any  incorporated  city,  or  in  any  incorporated  town. 

History:     En.   Sec.   1,  Ch.   65,  L.   1917;  Collateral  References 

re-en.   Sec.  3401,  R.  C.  M.   1921.  Liability  for  damage  to  motor  vehicle  or 

injury  to  person  riding  therein  by  animal 
at  large  in  street  or  highway.  59  ALR  2d 
1328. 

46-1715.     (3402)  Punishment  for  permitting  trespass  of  livestock.    Any 

person  owning  livestock  or  having  in  charge  any  horses,  mules,  cattle, 
sheep,  goats,  or  swine  or  any  such  animals  who  willfully  and  unlawfully 
permit  any  such  livestock  to  trespass,  in  violation  of  any  of  the  provisions 
of  this  act,  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  as  such  as  provided  by  law. 

History:     En.   Sec.  2,   Ch.  65,  L.   1917; 
re-en.  Sec.  3402,  R.  C.  M.  1921. 

46-1716.  (3403)  Only  purebred  bulls  to  run  at  large — limitation  on 
time.  It  shall  be  unlawful  for  any  person  or  persons,  firm,  company,  or 
corporation  to  turn  upon,  or  allow  to  run  at  large  on  the  public  highways, 
open  range,  or  national  forest  reserve  within  the  state  of  Montana,  any 
bull  other  than  a  purebred  bull  of  a  recognized  beef  type ;  and  no  bull 
shall  be  turned  upon,  or  allowed  to  run  at  large  upon  any  such  public 
highways,  open  range  or  national  forest  reserve  between  December  1st 
and  June  1st  of  each  and  every  year. 

History:    En.   Sec.   1,  Ch.   62,  L.   1917;  References 

amd.   Sec.   1,  Ch.  42,  L.  1919;   re-en.  Sec.  Hughey  v.  Fergus  County  et  al.,  98  M 

3403,  R.  C.  M.  1921;  amd.  Sec.  1,  Ch.  53,  98,  37  P  2d  1035. 
L.  1925;  amd.  Sec.  1,  Ch.  46,  L.  1943. 

46-1717.     (3403)     Female  breeding  cattle,  purebred  bull  to  accompany. 

Any  person  or  persons,  firm,  company,  or  corporation  allowing  or  per- 
mitting female  breeding  cattle  to  run  at  large  upon  the  public  ranges  or 
national  forest  reserves  in  the  state  of  Montana  must  place  upon  said 
range  or  national  forest  reserve  one  purebred  graded  bull  of  a  recognized 
beef  type,  not  less  than  fifteen  (15)  months  nor  more  than  eight  (8)  years 
of  age,  for  every  thirty  (30)  head  of  female  breeding  cattle,  pastured 
upon  such  range  or  national  forest  reserve ;  provided,  however,  that  any 
two  (2)  or  more  such  users  of  the  public  range  or  national  forest  reserve 
may  join  together  in  furnishing  such  bull  when  the  aggregate  number  of 
female  breeding  cattle  turned  loose  upon  the  same  range  or  national 
forest  reserve  by  such  two  (2)  or  more  users  thereof  does  not  exceed 
thirty  (30)  head. 
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A  purebred  bull  as  contemplated  by  this  act  must  be  a  bull  having  a 

registration    certificate    from    the    breeding    association    of  its    particular 

breed.     A  graded  bull  as  defined  in  this  act,  shall  be  one  selected  by  a 

committee  of  permittees. 

History:    En.   Sec.  2,  Ch.  62,  L.  1917;       3404,    R.    C.   M.    1921;    amd.    Sec.    1,    Ch. 
amd.  Sec.  1,  Ch.  42,  L.  1919;   re-en.  Sec.      40,  L.  1957. 

46-1718.     (3405)  Penalty  for  violation  of  act.     Any  person  or  persons, 

firm,  company,  or  corporation  violating  any  of  the  provisions  of  this  act 

shall  be  guilty  of  a  misdemeanor  and  punishable  by  a  fine  of  not  less  than 

twenty-five  dollars  nor  more  than  two  hundred  fifty  dollars. 

History:    En.  Sec.  3,   Ch.  62,  L.  1917; 
amd.  Sec.  1,  Ch.  42,  L.  1919;   re-en.  Sec. 

3405,  R.  C.  M.  1921. 

46-1719.     (3406)  Taking  up  and  castrating  bulls,  notice  to  owner.    Any 

bull  found  running  at  large  on  the  open  range  or  national  forest  reserve  in 
violation  of  the  provisions  of  this  act  may  be  caught  and  castrated  by  any 
person  finding  such  a  bull;  provided,  any  purebred  dairy  bull  found  run- 
ning at  large  may  be  taken  up  and  party  holding  bull  shall  notify  the  owner 
in  person,  and  if  the  owner  of  such  bull  does  not  take  possession  of  said 
bull  within  twenty-four  hours  after  being  notified,  party  holding  such  bull 
may  castrate  him. 

History:     En.    Sec.   4,    Ch.   62,    L.    1917;       natural  or  unreasonable  for  the  defendant 
amd.   Sec.   1,   Ch.  42,  L.  1919;   re-en.   Sec.      to  have  contacted  his  neighbor,  the  plain- 

3406,  R.  C.  M.  1921.  tiff,    to    ascertain    what,    if    anything,    he 

knew  about  the  bull.  By  failing  to  do 
Inquiry  as  to  Ownership  this  the  defendant  was  liable  to  the  plain- 

Where     defendant     found     a     purebred      tiff,  the  owner  of  the  bull,  for  castrating  it. 

dairy  bull  running  at  large  upon  his  pas-       Holden   v.  Varner,   128   M   211,   272  P   2d 

ture,   it   would   not   have   been   either   un-       1008,  1010. 


CHAPTER  18 

ROUNDUP  AND  SALE  OF  ABANDONED  HORSES 

Section   46-1801.     Definitions. 

46-1802.     Abandoned  horses  on  public  range   declared  public  nuisance  subject 

to  condemnation — right  of  owner. 
46-1803.     Roundup  of  abandoned  horses — petition — expenses. 
46-1804.     Notice   of  holding  roundup — publication — form. 
46-1805.     Roundup  foreman — duties — bond — sale  or  destruction  of  horses. 
46-1806.     Claim  of  owner — cost  of  keeping  and  feeding  horses. 
46-1807.     Proof   of   ownership — payment    of    taxes    and   penalties — decision    of 

commissioners  on  claim. 
46-1808.     Notice  of  sale  of  abandoned  horses — form — time  of  sale — title. 
46-1809.     Assessment   of   horses   taken   in   roundup. 
46-1810.     Disposal  of  proceeds — abandoned  horse   fund — use   of  fund. 
46-1811.     Report  of  roundup  foreman — disposal  of  copies. 
46-1812.     Transfer   of   moneys   of  abandoned   horse   fund   to   general   fund. 
46-1813.     Liability  of  officers  and  employees. 
46-1814.     Limitation  of  powers  or  duties  of  officers  not  to  be  construed  from 

act. 
46-1815.     Gathering  horses  in  roundup  district  before  roundup  unlawful — rights 

of  owner. 

46-1801.     (3406.1)  Definitions.     The  term   "abandoned  horse"   as  used 
in  this  act  means  any  horse,  mare,  gelding,  filly,  jack,  mule  or  any  other 
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animal  of  the  genus  equus,  of  the  age  of  one  (1)  year  or  over,  and  un- 
branded, or  if  branded,  which  escaped  assessment  for  taxation  for  the  year 
next  preceding  its  impounding  as  hereinafter  provided  for,  and  running 
at  large  upon  the  open  range  of  this  state,  and  including  foals  running  with 
dams  coming  within  the  above  definition.  An  animal  not  bearing  a  decipher- 
able brand  which  is  recorded  in  the  office  of  the  recorder  of  marks  and 
brands  shall  be  deemed  unbranded. 

The  term  "open  range"  means  all  lands  in  the  state  of  Montana  not 
inclosed  by  a  fence.  The  term  "open  range"  includes  all  highways  outside 
of  private  inclosures  and  used  by  the  public,  whether  the  same  have  been 
formally  dedicated  to  the  public  or  not. 

The  term   "person"   shall   include   individuals,    associations   or   persons 

and  corporations. 

property  so  as  to  injure  others  and  to  pay 
History:    En.  Sec.   1,  Ch.   140,   L.   1925;       taxes  on  the  animais.  Durocher  v.  Myers, 
amd.  Sec.  1,  Ch.  29,  L.  1927.  84  M  225,  230,  274  P  1062. 

Constitutionality  „     .       „        ,.           _        .     _ 

_.       ,                .   ,                        ,  .  Strict  Compliance  Required 

One  has  no  right  to  so  use  his  property  _                               t,              ,,                  , 

as  to  injure  others  and  no  vested  right  to  To  afford  protection  to  those  in  charge 

the  enjoyment  of  property  if  he  fails  to  of    a    ™midup    °f    abandoned    horses    and 

pay  taxes  thereon;  hence  this  chapter,  de-  t*1?11*    subsequent    sale,    the_  provisions    of 

signed  to   rid   the   public   range   of   aban-  tllls    chapter    must    be    strictly    followed, 

doned  horses,  i.  e.,  such  as  are  unbranded  ;lnd  lf  ™l  ™*  t]]e  ?ale  ™  h?ld  before  the 

or  escaped  taxation  the  previous  year  and  h°ur    °f    »    °  clo<*  4m    the    forenoon  J*1S 

as   such   declared   a   public   nuisance,    was  ^egal  and  constitutes  a  conversion  of  the 

not    objectionable    as    retroactive    legisla-  ^rtlgls;ft^r0clier  V*  MyerS'  84  M  225>  23°' 

tion  as  interfering  with  the  owner's  vested  looJ. 

right    in    the    animals,    the    law    affording  Collateral  References 

nun  an  opportunity  to  protect  his  right  if  .          ^_^ 

he  sees  fit  to  do  so  and  in  effect  doing  no  Animals^^GO. 

more   than  providing  a   further   means   of  *  CJ.o.  Animals  §  8o. 

enforcing    liis    obligations    not    to    use    his 

46-1802.  (3406.2)  Abandoned  horses  on  public  range  declared  public 
nuisance  subject  to  condemnation — right  of  owner.  It  shall  be  unlawful 
for  any  person  to  suffer  or  permit  any  abandoned  horse  to  run  at  large 
upon  the  open  range  in  the  state  of  Montana ;  and  such  horses  so  running 
at  large  upon  the  open  range  in  the  state  are  hereby  declared  to  be  a  public 
nuisance  and  a  public  menace,  and  are  hereby  condemned,  subject  to  the 
right  of  the  owner  of  any  such  abandoned  horse  to  reclaim  the  same  as  and 
under  the  conditions  hereinafter  provided. 

History:     En.  Sec.  2,  Ch.  140,  L.  1925;  Collateral  References 

amd.   Sec.   1,   Ch.   29,   L.   1927.  Nuisance®=>61. 

Cross-Reference  66  aj'S'  Nuisance  §  32. 

Horses,  taking  up  without  owner's  con- 
sent, sec.  94-35-101. 

46-1803.     (3406.3)  Roundup   of   abandoned  horses — petition — expenses. 

For  the  purpose  of  speedily  clearing  abandoned  horses  from  the  open 
range  in  any  county  or  in  any  district  thereof,  the  board  of  county 
commissioners  of  any  such  county  must,  upon  the  petition  of  at  least  five 
(5)  responsible  property  owners,  inhabitants  of  the  proposed  roundup 
district,  engaged  in  the  livestock  business  and  paying  taxes  upon  livestock 
in  such  county,  or  upon  the  petition  of  a  reputable  local  livestock  associa- 
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tion,  authorize  a  roundup  of  abandoned  horses  in  any  district  within  such 
county,  any  such  roundup  to  be  conducted  in  such  manner  as  to  cause  as 
little  disturbance  as  reasonably  possible  to  horses  running  lawfully  on  the 
open  range.  All  expense  of  any  such  roundup  shall  be  paid  by  the  peti- 
tioners at  whose  request  the  same  is  initiated,  and  no  county  officer  or 
board  shall  have  any  power  to  expend  any  moneys  of  the  county  or  incur 
any  obligation  on  its  behalf  in  connection  with  any  such  roundup.  Such 
petitioners,  however,  shall  be  reimbursed  for  the  expense  of  such  roundup, 
as  and  when  moneys  may  be  available  for  that  purpose,  in  the  abandoned 
horse  fund,  by  warrants  issued  upon  claims  filed  as  in  the  case  of  other 
claims  against  the  county.  Upon  the  filing  of  such  petition  the  board  shall 
make  an  order  authorizing  such  roundup,  which  order  shall  describe 
generally  such  district  with  reasonable  certainty;  provided,  that  said  dis- 
trict shall  not  include  more  nor  less  territory  than  that  described  in  the 
petition;  and  such  order  shall  also  specify  the  date  on  or  within  ten  (10) 
days  after  which  the  roundup  shall  begin  and  shall  designate  the  place 
within  the  district,  at  which  the  headquarters  of  such  roundup  shall  be 
maintained. 

History:    En.  Sec.  3,  Ch.  140,  L.  1925;  Collateral  References 

aind.   Sec.   1,  Ch.   29,  L.   1927.  Animals^ei. 

3   C.J.S.  Animals   §§87,   90,   95. 

46-1804.     (3406.4)  Notice  of  holding  roundup  —  publication  —  form. 

Notice  of  the  holding  of  any  such  roundup  shall  be  given  by  the  board  of 
county  commissioners  at  least  thirty  (30)  days  prior  to  the  date  when  the 
same  shall  begin,  such  notices  to  be  published  at  least  once  a  week  for  three 
(3)  successive  weeks  in  some  newspaper  of  general  circulation,  printed  and 
published  in  the  county  in  which  such  roundup  is  to  be  held,  (if  any  such 
newspaper  be  printed  and  published  within  such  county)  and  such  notice 
shall  be  posted  in  at  least  five  (5)  public  places,  outside  of  the  county  seat 
of  such  county  on  public  highways  in  such  county  or  district,  as  the  case 
may  be,  in  which  such  roundup  is  to  be  held,  and  three  (3)  notices  shall  be 
posted  in  three  (3)  public  places  in  such  county  seat,  one  of  which  notices 
shall  be  posted  at  the  front  door  of  the  courthouse,  such  notices  as  posted 
outside  of  the  county  seat  to  be  posted  not  less  than  two  (2)  miles  apart 
and  all  posted  notices  to  be  posted  at  least  twenty  (20)  days  before  the  date 
upon  or  after  which  the  roundup  shall  begin  as  stated  in  such  notice.  If  no 
newspaper  be  printed  and  published  in  such  county,  publication  in  a  news- 
paper shall  not  be  required.  At  least  twenty  (20)  days  before  the  date 
upon  or  after  which  the  roundup  is  ordered  to  begin,  a  copy  of  such  notice 
shall  be,  by  the  clerk  of  said  board  of  county  commissioners,  filed  with  the 
Montana  livestock  commission.  Such  notices  shall  be  in  substantially  the 
following  form : 

"Notice  is  hereby  given  that  in  accordance  with  the  provisions  of  chapter 

of  the  laws  of  the  twentieth  session  of  the  legislative  assembly  of  the 

state  of  Montana,   and  beginning  on  or  within  ten    (10)    days  after  the 

day  of  ,  19....,  a  roundup  of  abandoned  horses  will 

be  held  under  the  supervision  of  the  undersigned  board  of  county  commis- 
sioners in  the  county  of  ,  state  of  Montana   (or  if  only  in  a 
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district,  generally  describing  the  district),  and  all  abandoned  horses  taken 
up  in  such  roundup,  and  not  lawfully  reclaimed  by  the  owner,  will  be  sold 
or  otherwise  disposed  of  as  provided  in  said  chapter.     The  headquarters  of 

such  roundup  will  be  maintained  at  

Dated  the  day  of ,  19 

By  order  of  the  board  of  county  commissioners  of  

county. 

By: 

Clerk  of  said  board." 

History:    En.  Sec.  4,  Ch.  140,  L.  1925; 
amd.  Sec.  1,  Ch.  29,  L.  1927. 

46-1805.  (3406.5)  Roundup  foreman — duties — bond — sale  or  destruc- 
tion of  horses.  All  roundups  shall  be  under  the  control  and  supervision 
of  the  board  of  county  commissioners  of  the  county  in  which  the  same  shall 
be  held.  Roundup  districts  shall  be  numbered  in  the  order  of  their  creation. 
Each  roundup  shall  be  conducted  by  some  person  designated  by  the  board 
of  county  commissioners,  whose  official  designation  shall  be  "roundup  fore- 
man,    roundup  district,  ,  county,  state  of 

Montana,"  and  such  person  shall  maintain  his  headquarters  at  the  place 
designated  by  the  board  of  county  commissioners  in  its  order  as  the  head- 
quarters of  such  roundup.  Such  roundup  foreman  shall  have  power  to 
administer  oaths  and  affirmations  in  all  matters  coming  within  the  scope 
of  his  official  duties.  The  board  of  county  commissioners  shall  require 
from  such  roundup  foreman  an  official  bond,  in  an  amount  not  less  than 
two  thousand  five  hundred  dollars  ($2,500.00)  and  not  to  exceed  five 
thousand  dollars  ($5000.00),  which  bond  shall  be  conditioned  as  official 
bonds  of  county  officers,  and  shall  be  subject  to  all  provisions  of  law 
applicable  to  such  bonds.  All  abandoned  horses  taken  up  in  any  such 
roundup  shall  be  delivered  to  the  roundup  foreman  in  charge  of  such 
roundup  and  shall  be  by  him  offered  for  sale  at  public  auction  and  sold  to 
the  highest  bidder  for  cash,  if  there  be  any  bidder  or  bidders  therefor,  and 
any  such  abandoned  horses  so  offered  for  sale,  and  for  which  no  bid  is 
made,  shall  be  destroyed  or  otherwise  disposed  of  in  the  discretion  of  the 
board  of  county  commissioners,  unless  reclaimed  as  herein  provided. 

History:    En.  Sec.  5,  Ch.  140,  L.  1925; 
amd.  Sec.  1,  Ch.  29,  L.  1927. 

46-1806.     (3406.6)  Claim  of  owner — cost  of  keeping  and  feeding  horses. 

Any  person  claiming  to  be  the  owner  of  any  such  abandoned  horse  or 
horses  may  serve  written  notice  upon  the  roundup  foreman  in  charge  of 
such  roundup  of  his  claim  of  ownership,  at  any  time  before  sale,  or  other 
final  disposition  of  such  horse  or  horses,  such  claim  of  ownership  to  be 
verified  by  the  oath  of  the  claimant  or  someone  on  his  behalf,  and  the 
sale  or  other  final  disposition  of  such  horse  or  horses  shall,  as  to  such  horse 
or  horses,  be  postponed  from  time  to  time  as  may  be  necessary,  to  enable 
the  claimant  to  make  proof  of  his  claim  as  herein  provided ;  provided  that 
such  postponement  shall  not  be  had  unless  the  claimant  shall  pay  to  the 
roundup  foreman  in  charge  of  such  roundup,  or  deliver  to  him  satisfactory 
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security   for,   the   estimated   cost   of   keeping   and  feeding   such   horse   or 

horses  until  sale  or  other  final  disposition,  or  delivery  to  the  owner. 

History:    En.  Sec.  6,  Ch.  140,  L.  1925; 
amd.   Sec.  1,   Ch.   29,  L.   1927. 

46-1807.     (3406.7)  Proof  of  ownership — payment  of  taxes  and  penalties 

— decision  of  commissioners  on  claim.     Any  person  claiming  any  abandoned 

horse  or  horses  as  provided  in  section  46-1806  shall,  within  five   (5)   days 

after  serving  the  notice  provided  for  in  said  section  46-1806,  or  within  such 

further  time  as  the  board  of  county  commissioners  shall  allow,  upon  good 

cause  shown,  submit  to  such  board  proof  of  his  ownership,  and  shall  deposit 

with  said  board  the  amount  of  any  unpaid  taxes  and  penalties  which  may 

be  assessed  against  such  horse  or  horses,  together  with  the  sum  of  five 

dollars    ($5.00)    roundup  fee.     The   board   shall   decide   all   such   cases   in 

preference  to  all  other  matters  coming  before  it  and  at  the  earliest  possible 

moment.    If  the  claim  shall  be  allowed,  the  roundup  foreman  in  charge  of 

such  roundup  shall  immediately  be  notified  of  such  decision  and  he  shall 

forthwith  deliver  such  horse  or  horses,  as  to  which  ownership  shall  be  so 

proved,  to  the  owner  upon  payment  of  any  amount  due  from  such  owner 

for  the   estimated  cost   of  keeping  and  feeding  such  horse   or  horses   as 

aforesaid,  and  the  deposit  made  by  such  owner  of  taxes,  penalties,  and 

roundup  fee,  shall  be  by  the  board  delivered  to  the  county  treasurer;  but 

if  such  board  shall  deny  the  claim  of  ownership  it  shall  forthwith  notify 

the  person  in  charge  of  such  roundup  of  its  decision,  and  such  horse  or 

horses  as  to  which  such  claim  shall  be  denied  shall  be  offered  for  sale  at 

the  earliest  convenient  session  of  the  sales  being  held  under  such  roundup, 

and  if  not  sold  the  same  shall  be  destroyed  or  otherwise  disposed  of  as 

though  no  claim  had  been  presented. 

History:    En.  Sec.  7,  Ch.  140,  L.  1925; 
amd.  Sec.  1,  Ch.  29,  L.  1927. 

46-1808.  (3406.8)  Notice  of  sale  of  abandoned  horses — form — time  of 
sale — title.  Before  any  sale  shall  be  had,  at  least  ten  (10)  days'  notice  shall 
be  given  by  publication  and  posting  in  the  manner  specified  in  section 
46-1804,  except  that  publication,  if  made  in  a  newspaper,  shall  be  once  in 
each  week  for  two  successive  weeks,  and  posting  shall  be  done  at  least  five 
(5)  days  before  the  date  of  sale.  Such  notice  shall  be  in  substantially  the 
following    form : 

NOTICE  OF  SALE  OF  ABANDONED  HORSES 

Notice  is  hereby  given  that  on  day,  the  day  of 

,  19—.,  at  in  the  county  of  , 

state  of  Montana,  beginning  at  the  hours  of  M.,  on  said  day  the 

following  described  abandoned  horses  will  be  sold  at  public  auction  to 
the  highest  bidder  for  cash,  to  wit : 

(Give  general  description  of  horses  to  be  sold  by  brand,  if  any,  color, 
approximate  weight,  and  estimated  age.) 

Any  horses  not  reclaimed  before  sale  as  provided  by  law,  and  for  which 
no  bid  is  made  at  said  sale,  will  be  destroyed,  or  otherwise  disposed  of,  in 
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the  discretion  of  the  board  of  county  commissioners  of  

county,  state  of  Montana. 

Dated  the  day  of  ,  19 

By  order  of  the  board  of  county  commissioners  of  

county,  Montana. 

By  clerk  of  said  board. 

All  such  sales  shall  be  held  between  the  hours  of  eight   (8)   o'clock  in 

the  forenoon  and  six   (6)   o'clock  in  the  afternoon  and  may  be  continued 

from  time  to  time  until  all  abandoned  horses  taken  in  such  roundup  shall 

have  been  disposed  of.   On  payment  of  the  price  bid  for  any  such  horse  or 

horses  sold,  the  delivery  thereof,  with  a  bill  of  sale,  vests  the  title  thereto 

in  the  purchaser. 

History:    En.   Sec.   8,   Ch.   140,  L.   1925;  this  section  must  be  strictly  followed,  and 

amd.  Sec.  1,  Ch.  29,  L.  1927.  if  not  and  the  sale  is  held  before  the  hour 

of   8  o'clock  in  the   forenoon  it  is  illegal 

Strict   Compliance   Required  an(j   constitutes   a  conversion   of   the   ani- 

To  afford  protection  to  those  in  charge  mals.  Durocher  v.  Myers,  84  M   225,   230, 

of    a    roundup    of    abandoned    horses    and  274  P  1062. 
their    subsequent    sale,    the    provisions    of 

46-1809.  (3406.9)  Assessment  of  horses  taken  in  roundup.  It  shall  be 
the  duty  of  the  county  assessor  immediately  to  assess  all  horses  taken  up 
in  such  roundup  which  shall  be  sold,  or  reclaimed  before  sale,  and  not 
already  assessed  for  the  current  year,  and  forthwith  transmit  to  the  county 
treasurer  a  copy  of  each  assessment  made.  Any  such  horses  which  have 
escaped  the  assessment  mentioned  in  section  46-1801,  shall  be  assessed  as 
provided  for  in  section  84-439. 

History:    En.   Sec.  9,  Ch.  140,  L.  1925;  Collateral  References 

amd.  Sec.  1,  Ch.  29,  L.  1927.  Taxation<S=»70. 

84   C.J.S.   Taxation   §  83. 

46-1810.  (3406.10)  Disposal  of  proceeds — abandoned  horse  fund — use 
of  fund.  All  moneys  paid  by  reclaiming  owners  of  any  such  horse  or 
horses  shall  be  paid  to  the  county  treasurer  and  by  him  kept  in  a  fund  to 

be  designated  as  the  "abandoned  horse  fund,  roundup  district  No 

(giving  number  of  district  in  which  such  horse  or  horses  were  rounded 
up.)"  A  separate  fund,  styled  as  above  specified,  shall  be  kept  by  the 
county  treasurer  for  each  roundup  district  created  in  his  county.  All 
moneys  received  from  the  sale  of  any  such  horses  shall  be  paid  to  the 
county  treasurer  and  if  such  sum  received  from  the  sale  of  any  such  horse 
shall  not  exceed  the  taxes,  penalties,  and  the  roundup  fee,  the  whole 
thereof  shall  be  immediately  deposited  in  the  abandoned  horse  fund  for 
the  district  in  which  such  horse  or  horses  were  rounded  up ;  but  if  the  sum 
received  from  the  sale  of  any  such  horse  shall  exceed  such  taxes,  penalties 
and  roundup  fee,  the  amount  of  such  taxes,  penalties  and  roundup  fee  shall 
be  forthwith  deposited  in  the  abandoned  horse  fund  for  such  district,  and 
the  excess  shall  be  kept  by  the  treasurer  in  a  separate  fund,  and  he  shall 
make  a  record  of  the  description  of  such  horse,  the  amount  received  for  the 
same,  and  the  amount  of  deductions  for  taxes,  penalties  and  roundup  fee, 
which  record  shall  be  open  to  public  inspection;  and  any  person  making 
claim  to  the  board  of  county  commissioners  at  any  time  within  six    (6) 
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months  from  the  date  of  sale,  of  ownership  of  such  horse,  and  submitting 

proof  of  ownership  to  such  board  with  such  claim,  to  the  satisfaction  of 

such  board,  shall  be  entitled  to  receive  such  excess  received  from  the  sale 

of  such  horse.    Any  money  received  from  the  sale  of  any  such  horse  in 

excess  of  taxes,  penalties,  and  roundup  fee,  which  shall  not  be  so  claimed 

within  six  (6)  months  after  such  sale,  shall  at  the  expiration  of  said  period 

become    the    property    of   such    county   and    shall    be    transferred    to    the 

abandoned  horse  fund  for  the  district  in  which  any  such  horse  was  rounded 

up. 

History:    En.  Sec.  10,  Ch.  140,  L.  1925;  there  was  no  balance  to  be   claimed,  the 

amd.   Sec.   1,   Ch.  29,   L.   1927.  owner's  property  rights  were  not  affected 

by  failure  of  the  roundup  foreman  to 
Rights  of  Owner  make  the  report  required  by  the  next  sec- 
The  owner  of  abandoned  range  horses  tiou  within  the  proper  time  and  his  con- 
seeking  to  recover  funds  in  the  county  tention  that  the  two  sections  construed 
treasury  realized  from  their  sale,  can  together,  are  unconstitutional  if  not  con- 
under  this  section,  claim  only  the  balance  strued  in  a  certain  way  may  not  be  con- 
in  the  county  treasury  over  and  above  the  sidered.  Durocher  v.  Myers,  84  M  225, 
charges  against  the  horse  for  taxes,  pen-  230,  274  P  1062. 
alties  and  roundup   fees;   therefore  where 

46-1811.     (3406.11)  Report  of  roundup  foreman  —  disposal  of  copies. 

The   roundup   foreman    in   charge    of   any   such    roundup    shall    keep    an 

accurate  record  of  all  proceedings  had  under  the  order  for  such  roundup 

and  within  thirty  (30)  days  after  such  roundup  shall  be  completed  he  must 

prepare,  in  triplicate,  and  verify  by  his  oath,  a  full,  true  and  accurate 

report  of  all  the  proceedings  taken  or  had  under  the  order  for  the  roundup, 

among  other  things,  particularly  including  a  complete  financial  statement, 

the  number  and  description  of  horses  impounded  and  how   disposed   of. 

Within  said  thirty   (30)   days  one  of  such  triplicates  of  such  report  shall 

be  filed  with  the   clerk  of  the  board  of  county   commissioners  and  such 

filing  shall  be  notice  to  the  world  of  all  the  contents  of  such  report  and 

prima-facie  proof  of  the  facts  herein  stated.    Within  said  thirty  (30)  days 

one  of  such  triplicate  shall  also  be  filed  with  the  county  assessor  and  one 

with  the  county  treasurer  for  their  information  and  appropriate  action. 

History:    En.  Sec.  11,  Ch.  140,  L.  1925;  therefore  where  there  was  no  balance   to 

amd.  Sec.  1,  Ch.  29,  L.  1927.  be    claimed    the    owner's    property    rights 

were  not  affected  by  failure  of  the  round- 
Failure  to  Make  Report  Up  foreman  to  make  the  report  required 
The  owner  of  abandoned  range  horses  by  this  section  within  the  proper  time 
seeking  to  recover  funds  in  the  county  and  his  contention  that  the  two  sections 
treasury  realized  from  their  sale,  can  construed  together,  are  unconstitutional 
under  the  preceding  section,  claim  only  if  not  construed  in  a  certain  way  may  not 
the  balance  in  the  county  treasury  over  be  considered.  Durocher  v.  Myers,  84  M 
and  above  the  charges  against  the  horses  225,  230,  274  P  1062. 
for    taxes,    penalties    and    roundup    fees; 

46-1812.  (3406.12)  Transfer  of  moneys  of  abandoned  horse  fund  to 
general  fund.  On  the  30th  day  of  November  of  each  year  the  county 
treasurer  shall,  if  all  claims  against  any  such  abandoned  horse  fund  are 
paid  and  a  balance  remains  in  such  fund,  transfer  all  moneys  so  remaining 
in  such  fund  to  the  general  fund  of  the  county,  subject  to  the  usual  divi- 
sion with  the  state  as  to  any  portion  of  such  balance  which  shall  consist 
of  taxes  collected  on  the  abandoned  horses ;  but  no  part  of  the  roundup 
fee  of  five  dollars  ($5.00)   shall  be  paid  to  the  state;  and  any  portion  of 
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the  taxes  so  collected  which  shall  be  used  in  paying  claims  against  said 

fund  is  hereby  declared  to  be  a  part  of  the  cost  of  collection  of  such  taxes. 

History:    En.  Sec.  12,  Ch.  140,  L.  1925; 
amd.   Sec.   1,   Ch.   29,   L.   1927. 

46-1813.  (3406.13)  Liability  of  officers  and  employees.  No  officer, 
board,  or  employee  of  any  county,  nor  any  employee  of  any  such  officer  or 
board  shall  be  liable  for  any  act  performed  in  good  faith  in  discharging 
official  duties  under  this  act;  and  all  such  acts  shall  be  presumed  to  have 
been  in  good  faith  and  in  conformity  with  this  act. 

History:    En.  Sec.  13,  Ch.  140,  L.  1925;  Collateral  References 

amd.  Sec.  1,  Ch.  29,  L.  1927.  Counties<3=>88. 

20    C.J.S.    Counties    §  139. 

46-1814.  (3406.14)  Limitation  of  powers  or  duties  of  officers  not  to  be 
construed  from  act.  Except  as  herein  provided,  nothing  herein  contained 
shall  be  construed  as  limiting  the  powers  or  duties  of  assessors,  county 
treasurers,  or  other  boards  or  officers. 

History:    En.  Sec.  14,  Ch.  140,  L.  1925;  Collateral  References 

amd.   Sec.   1,   Ch.   29,  L.   1927.  Counties<S=>S3 ;     Taxation<£=>319(l). 

20  C.J.S.  Counties  §  136;  84  C.J.S.  Taxa- 
tion  §  376. 

46-1815.  (3406.16)  Gathering  horses  in  roundup  district  before  round- 
up unlawful — rights  of  owner.  It  shall  be  unlawful  for  any  person  or 
persons  to  round  up  from  the  range  any  horse  or  horses  in  any  roundup 
district,  after  such  districts  have  been  designated  by  the  county  com- 
missioners, until  after  such  roundup ;  provided,  however,  that  an  owner 
of  horses  on  which  the  taxes  have  been  paid  in  this  district  may  gather 
the  same  by  notifying  the  roundup  foreman,  and  being  accompanied  by 
such  foreman  or  a  representative  of  such  foreman  in  gathering  such  horses. 
History:    En.    Sec.    1,   Ch.   29,   L.   1927.  Collateral  References 

Animals<3=>61. 

3  C.J.S.  Animals   §  87. 

CHAPTER  19 

BOUNTIES  FOR  KILLING  WILD  ANIMALS— KILLING  DOGS  INJURING 

LIVESTOCK 

Section  46-1901.     State    bounty    fund — creation. 

46-1902.     Meaning  of  term  "wild  animal." 

46-1903.  Livestock  commission  to  supervise  destruction  of  predatory  animals 
— co-operation  with  other  agencies  —  advisory  committee  —  state 
bounty  fund  use. 

46-1904.  Disposal  of  proceeds  from  sale  of  skins,  hides  and  specimens — pre- 
senting to  museums. 

46-1905.     Repealed. 

46-1906.     Evidence  of  killing  by  bounty   claimant. 

46-1907.  Bounty  inspectors — form  of  claim — affidavits  required — penalty  for 
falsification — records. 

46-1908.     Bounty  claims  and  certificates  to  be  filed  with  livestock  commission. 

46-1909.  Livestock  commission  to  examine  claims  and  certificates — approval 
or  disapproval  of  claims. 

46-1910.     Repealed. 

46-1911.     Repealed. 
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46-1912.  Use    of   funds    remaining   after   payment    of   bounties — sale    of    furs, 

skins  and  specimens — presentation  to  museums. 

46-1913.  Falsifying  certificates  or  affidavits  constitutes  perjury — penalty. 

46-1914.  Bounty  fund — levy  of  tax  for — limitation  on  levy — use  of  fund. 

46-1915.  Penalty  for  fraudulent  claims. 

46-1916.  Killing  of  dogs  destroying  or  injuring  stock — notice  to  owner. 

46-1917.  Liability  of  owner  for  damages  by  dog. 

46-1901.  (3414)  State  bounty  fund — creation.  For  the  purpose  of  pro- 
viding for  the  payment  of  bounty  claims  there  is  hereby  created  a  fund 
to  be  known  as  the  state  bounty  fund  which  shall  consist  of  five  per  cent 
of  all  license  money  collected  by  the  several  county  treasurers  of  the  state 
and  said  money  shall  be  paid  over  by  said  county  treasurers  to  the  state 
treasurer  and  shall  by  the  latter  be  deposited  in  the  state  bounty  fund. 

History:  En.    Sec.    3075,    Pol.    C.    1895;  ical   Code,  in   State  v.  Camp  Sing,   18   M 

re-en.   Sec.   1909,  Rev.  C.  1907;    amd.   Sec.  128,  129,  44  P  516. 
1,  Ch.  13,  L.  1921;  re-en.  Sec.  3414,  R.  C. 
jyj    i92i.  Collateral  References 

States<S=>127. 
References  81  c  JS<  states  §  158# 

Cited  or  applied  as  section  3075,  Polit- 

46-1902.  (3417.1)  Meaning  of  term  "wild  animal."  For  the  purpose  of 
this  act  the  term  "wild  animal"  shall  include  wolf,  wolverine,  coyote, 
mountain  lion,  lynx,  bobcat,  and  any  other  animal  causing  depredations 
upon  livestock. 

History:    En.  Sec.  1,  Ch.  73,  L.  1923.  Collateral  References 

Bounties®^8. 

11  C.J.S.  Bounties  §  13. 

46-1903.  (3417.2)  Livestock  commission  to  supervise  destruction  of 
predatory  animals — co-operation  with  other  agencies — advisory  committee 
— state  bounty  fund  use.  (a)  The  destruction,  extermination  and  control 
of  wild  animals,  including  wolf,  wolverine,  coyote,  mountain  lion,  lynx, 
cougar,  bobcat  and  any  other  wild  animals  predatory  in  nature  and  caus- 
ing, or  capable  of  causing  the  killing,  destruction,  maiming  or  injury  of 
domestic  livestock  of  all  species,  and  of  domestic  poultry  of  all  varieties, 
or  depredations  thereon,  shall,  as  respects  the  protection  and  safeguarding 
of  all  said  livestock  and  poultry  in  the  state,  against  all  depredations  from 
such  animals,  be  conducted  in  the  state  and  carried  out  by  the  Montana 
livestock  commission  which  is  hereby  charged  with  the  primary  duty  and 
responsibility  of  formulating  practical  programs  for  accomplishing  said 
objectives  in  all  areas  of  Montana,  and  of  carrying  out  such  programs  in 
an  efficient  and  practical  manner,  responsive  to  the  need  for  control  in  each 
area  of  the  state.  The  said  commission  shall  adopt  such  standing  rules 
and  regulations,  within  the  purview  of  the  authority  vested  in  it  by  the 
statutes  of  the  state  of  Montana  applicable  to  predatory  animal  control,  as 
are  necessary  and  proper  for  the  systematic  destruction  of  said  wild 
animals  by  hunting,  trapping  and  poisoning  operations,  and  payments  of 
bounties,  and  the  commission  shall,  from  time  to  time,  issue,  modify,  amend 
or  repeal  field,  area,  range,  or  other  orders  and  instructions,  including 
orders  and  instructions  to  hunter  and  trapper  personnel  and  others,  as 
may  be  appropriate  in  the  various  areas,  at  different  seasons  of  the  year, 
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and  with  reference  to  the  habits,  presence,  migrations  or  movements  of 
such  animals,  and  their  attacks  on  livestock  and  poultry,  either  singly  or  in 
packs  or  bands.  The  said  commission  is  hereby  expressly  authorized,  em- 
powered and  directed  to  co-operate  with  the  duly  authorized  representa- 
tives of  the  United  States,  including  its  Biological  Survey,  its  Fish  and 
Wild  Life  Service,  with  the  state  fish  and  game  commission  of  the  state  of 
Montana,  and  with  boards  of  county  commissioners  in  the  several  counties 
of  the  state,  and  with  voluntary  associations  of  stockgrowers,  sheepgrowers, 
ranchers,  farmers  and  sportsmen,  and  with  corporations  and  individuals, 
in  the  systematic  destruction  of  said  wild  animals  by  hunting,  trapping 
and  poisoning  operations. 

(b)  The  governor  shall  appoint  an  advisory  committee,  composed  of 
one  (1)  representative  of  each,  the  Montana  Woolgrowers'  Association, 
the  Montana  County  Commissioners'  Association,  the  Montana  Stock- 
growers'  Association,  the  Montana  Federated  Wildlife  Clubs,  and  the  state 
fish  and  game  warden,  which  advisory  committee  shall  consult  with  and 
advise  the  Montana  livestock  commission,  the  state  fish  and  game  commis- 
sion, and  county  and  local  predatory  animal  control  organizations  in  all 
matters  pertaining  to  their  activities  hereunder  and  under  any  other  laws 
of  this  state  applicable  to  predatory  animal  control,  and  develop  and 
formulate  plans  for  effective  predatory  animal  extermination  and  controls 
throughout  the  state,  and  advise  with  respect  to  the  expenditure  of  all 
moneys  for  the  control  of  such  animals  by  each  said  agencies,  organizations 
and  persons.  The  secretary  of  the  Montana  livestock  commission  shall  be 
ex  officio,  secretary  of  said  advisory  committee,  and  the  committee  shall 
elect  one  (1)  of  its  members  chairman  thereof.  The  committee  shall  meet 
on  five  (5)  days'  notice,  at  the  call  of  its  chairman,  or  at  request  of  any 
two  members,  or  at  the  request  of  the  Montana  livestock  commission. 

(c)  Subject  to  the  constitutional  authority  of  the  state  board  of 
examiners,  the  Montana  livestock  commission  shall  have,  and  it  is  hereby 
invested  with  control  and  supervision  of  the  state  bounty  fund,  and  it  shall 
administer  and  expend  for  predatory  animal  extermination  and  control,  in 
production  of  livestock  and  poultry  in  the  state  of  Montana  all  the  moneys 
that  are  or  may  be  made  available  to  it  in  said  fund,  including  the  moneys 
from  the  levy  under  section  9  of  article  XII  of  the  Constitution  of  Montana 
and  section  84-5214,  enacted  pursuant  to  such  provision  of  the  constitution, 
and  all  such  moneys  as  are  made  available  to  said  commission  by  appropri- 
ations made  by  the  legislative  assembly  for  predatory  animal  control  by 
said  commission.  The  commission  shall  expend  said  funds  for  predatory 
animal  control  by  all  effective  means,  including  employment  of  hunters, 
trappers  and  other  personnel,  procurement  of  traps,  poisons,  equipment  and 
supplies,  and,  also,  for  the  payment  of  bounties  within  the  sound  discretion 
of  the  commission,  as  advised  by  the  advisory  agencies  aforesaid,  and 
responsive  to  the  necessities  of  control  in  various  areas  of  the  state.  The 
commission  shall  not  consider  or  approve  any  claims  against  said  state 
bounty  fund,  or  against  additional  funds  available  to  it,  in  excess  of  the 
amounts  available  in  any  biennium,  and  no  warrants  shall  be  issued  or 
registered  for  any  such  claims  whether  for  bounties  or  for  any  other 
purposes. 
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(d)     Nothing  herein  contained  shall  be  construed  to  interfere  with  or 

impair  the  power  and  duties  of  the  state  fish  and  game  commission  in  the 

control  of  predatory  animals  by  said  commission  as  authorized  by  law,  nor 

the  obligation  of  said  commission  to  expend  its  funds  in  co-operation  with 

the  Montana  livestock  commission,  for  predatory  animal  control  as  required 

by  law,  provided  that  all  funds  of  the  state  fish  and  game  commission  for 

such    co-operative    predatory    animal    control    shall    be    administered    and 

expended  by  the  state  fish  and  game  commission. 

History:    En.    Sec.    2,    Ch.    73,   L.   1923; 
amd.  Sec.  1,  Ch.  113,  L.  1947. 

46-1904.  (3417.3)  Disposal  of  proceeds  from  sale  of  skins,  hides  and 
specimens — presenting  to  museums.  All  furs,  skins  and  specimens,  taken 
by  hunters  or  trappers,  whose  salaries  may  be  paid  in  whole  or  in  part  out 
of  the  fund  herein  created,  shall  be  sold  by  the  livestock  commission,  and 
the  proceeds  from  such  sales  shall  be  credited  to  the  bounty  fund,  the  same 
to  be  used  in  the  further  carrying  out  of  the  provisions  of  this  act,  pro- 
vided that  any  specimens  so  taken  may  be  presented,  free  of  charges  to  any 
state  museum  or  institution. 

History:    En.  Sec.  3,  Ch.  73,  L.  1923. 

46-1905.     (3417.4)  Repealed— Chapter  112,  Laws  of  1947. 

46-1906.  (3417.5)  Evidence  of  killing  by  bounty  claimant.  Any  person 
killing  any  of  the  aforesaid  animals,  except  mountain  lions,  to  obtain 
bounty  thereon,  shall,  within  thirty  days  of  the  date  of  the  killing,  exhibit 
the  entire  skin  or  skins  of  the  said  animal  or  animals,  including  the  entire 
head  with  ears,  the  tail,  and  all  four  (4)  paws  to  the  bounty  inspector 
nearest  to  the  locality  in  which  the  animal  or  animals  were  killed,  and 
shall,  at  the  same  time  file  with  the  bounty  inspector,  as  hereinafter  pro- 
vided, an  affidavit  setting  forth  that  he  killed  the  animal  or  animals  from 
which  the  skin  or  skins  were  taken;  that  the  same  was  killed  nearer  to,  or 
if  more  than  one  hide  is  presented,  that  the  greater  number  were  killed 
nearer  to  the  residence  of  the  said  bounty  inspector  to  which  the  same  was 
presented,  than  to  any  other  bounty  inspector,  and  also  state  the  county  or 
counties  in  which  said  animals  were  killed ;  and  every  bounty  inspector 
appointed  under  the  provisions  of  this  act  shall  be  empowered  to  administer 
oaths  to  any  and  all  persons  making  any  affidavit  as  aforesaid ;  provided, 
however,  that  any  person  killing  any  mountain  lion,  to  obtain  bounty 
thereon,  shall  present  the  same  to  a  bounty  inspector  as  provided  in  this 
section  for  wolves  and  coyotes,  except  that  in  addition  to  the  requirements 
of  this  section  the  skins  of  mountain  lions  shall  also  contain  the  entire  skin 
of  the  lower  jaw,  which  shall  be  severed  by  the  bounty  inspector  and 
thereafter  treated  in  the  same  manner  as  scalps  of  wolves  and  coyotes 
herein  provided. 

History:    En.  Sec.  2,  Ch.  109,  L.  1925. 

46-1907.  (3417.6)  Bounty  inspectors  —  form  of  claim  —  affidavits  re- 
quired— penalty  for  falsification — records.  (1)  It  shall  be  the  duty  of 
the  sheriff  of  any  county  in  this  state,  and  of  all  undersheriffs  and  deputy 

97 


46-1907  LIVESTOCK 

sheriffs  located  at  the  county  seat,  but  not  elsewhere,  to  receive  and  exam- 
ine all  skins  and  pelts  presented  for  bounty  within  their  respective 
counties;  the  said  sheriff  shall  receive  ten  cents  for  each  skin  examined, 
said  amount  to  be  paid  by  the  owner  of  the  skin.  Each  sheriff,  undersheriff 
and  deputy  sheriff,  to  prevent  fraud,  shall  minutely  examine  each  skin 
presented,  and  should  such  examination  disclose  that  the  scalp  and  ears  with 
the  skin  from  the  entire  head  of  such  animal  or  animals  have  not  been 
severed,  punched,  patched,  or  in  any  manner  marked,  he  shall,  there  in 
the  presence  of  the  person  presenting  such  skin,  mark  such  skin  by  severing 
the  skin  from  the  head,  including  the  ears,  and  then  redeliver  the  skin  or 
skins  to  the  person  presenting  the  same,  and  shall  require  the  following 
affidavit  from  the  claimant : 

Bounty  Claim 

State  of  Montana         ] 

\-  ss.  Affidavit  of  Claimant. 

County  of  J 

,  whose  post-office  address  is  ,  being  first 

duly  sworn,  deposes  and  says:    That  he  killed  or  caused  to  be  killed  the 

animal from  which  the  skin now  here  presented  to  , 

the  sheriff  or  deputy  sheriff  in  and  for  the  said  county  of , 

was  taken ;  that  such  an  animal  was  killed  within  the  bounds  of  the  county 

of  within  the  thirty  days  last  past,  and  that  the  same  or 

the  greater  number  of  them  were  killed  nearer  to  the  residence  of  said 
sheriff  or  deputy  sheriff  than  to  the  residence  of  any  other  sheriff ;  that 

his  claim  is  made  for  bounty  pursuant  to  law  for  ( ) 

and ( )  actually  killed  or  caused  to  be  killed  by  affiant 

aforesaid ;  and  that  all  blanks  in  this  affidavit  have  been  filled  out  by  the 
affiant  in  his  own  handwriting,   or  that  because   of  affiant's  inability  to 

write,  such  blanks  were  filled  out  by  ,  a  person  other  than 

the  sheriff  or  deputy  sheriff,  at  the  request  of  said  affiant ;  and  that  such 
person  so  acting  for  affiant,  in  filling  out  the  blanks  has  signed  his  name 
hereto  at  the  affiant's  request,  below  the  name  of  the  affiant,  for  the  purpose 
of  identification  of  this  affidavit,  as  by  law  required. 


Subscribed  and  sworn  to  before  me  this  day  of 

19 


sheriff, county,  Montana. 

And  shall  require  affidavits  from  two  resident  taxpayers  residing  in  the 
vicinity  in  which  such  animal  or  animals  were  killed,  setting  forth  that 
they  are  resident  taxpayers  on  livestock,  giving  their  post-office  addresses 
and  stating  that  they  are  personalty  acquainted  with  the  person  presenting 
the  skin  or  skins,  and  to  their  knowledge,  information,  and  belief,  said 
person  did  kill  or  cause  to  be  killed  the  animal  or  animals  from  which  the 
skin  or  skins  were  taken  within  thirty  days  preceding  the  offering  of  such 
skin  for  a  bounty  to  the  sheriff,  undersheriff,  or  deputy  sheriff  to  which 
the  same  is  presented ;  and  he  shall  at  the  same  time  make  out  and  deliver 
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to  said  person  a  certificate  addressed  to  the  county  clerk  of  his  county,  and 
immediately  deliver  to  said  county  clerk  a  duplicate  thereof,  showing  the 
date,  number,  and  kind  of  skins  so  marked  for  severing,  and  the  name  of 
the  person  presenting  the  same ;  also  the  fact  of  the  filing  of  the  affidavits 
of  taxpayers  heretofore  required  and  the  examination  made  as  required, 
and  said  certificate  shall  be  duly  signed  by  him  in  his  official  capacity; 
provided,  that  when  any  doubt  shall  exist  as  to  the  kind  of  skin  or  skins 
presented,  whether  wolf  or  coyote,  the  certificate  shall  be  issued  for  the 
lesser  bounty;  and  each  sheriff  shall  keep  a  record  in  a  bound  book  of  all 
the  skins  so  marked  and  severed,  showing  the  date,  number,  and  kinds  and 
the  names  of  the  persons  presenting  the  same,  which  book  shall  be  a  book 
of  official  record.  Neither  the  sheriff,  undersheriff,  nor  deputy  sheriff  shall 
perform  any  duties  under  the  provisions  of  this  act  except  at  the  county 
seat. 

(2)  Willfully  making  a  false  certificate  or  affidavit  in  any  material 
portion  thereof  by  any  taxpayer  as  herein  provided  shall  be  a  felony, 
punishable  the  same  as  a  crime  of  perjury.  The  sheriff  shall,  not  later  than 
the  fifteenth  of  each  month,  render  to  the  county  clerk  and  recorder  a 
report  setting  forth  the  names  of  the  persons  presenting  skins,  with  the 
number  of  the  certificate,  the  kind  and  number  of  the  skins  so  presented, 
as  to  each  and  every  certificate  which  he  has  issued  during  said  month. 

(3)  The  county  clerk  shall,  upon  the  receipt  of  each  said  certificate,  file 
the  same  in  the  order  in  which  they  are  received,  and  safely  keep  them 
until  the  arrival  of  the  skin  or  skins  mentioned  in  such  certificate ;  and 
upon  the  receipt  of  said  skin  or  skins  he  shall  call  to  his  assistance  either 
the  county  treasurer  or  in  his  absence,  the  clerk  of  the  district  court,  who, 
being  present,  shall  both,  in  order  to  prevent  fraud,  minutely  examine  each 
scalp ;  and  should  such  examination  disclose  that  the  scalps,  as  heretobef  ore 
specified,  of  such  animal  or  animals,  agree  with  the  number  and  kind  of 
scalps  or  lower  jaw  of  mountain  lion  mentioned  in  the  said  certificate,  the 
county  clerk  shall  thereupon,  in  the  presence  of  said  treasurer  or  clerk  of 
the  district  court,  destroy  said  scalps,  by  fire;  and  said  county  clerk  shall 
then  make  out  and  deliver  to  the  person  named  in  said  certificate  a  second 
certificate  showing  the  statement  of  the  facts  as  contained  in  the  certificate 
to  the  sheriff,  undersheriff,  or  deputy  sheriff,  with  the  additional  statement 
of  the  examination  so  made  by  him,  and  that  he  found  said  scalps  to  agree 
with  the  number  and  kind  mentioned  in  the  certificate  of  said  sheriff, 
undersheriff,  or  deputy  sheriff,  and  so  stated  there  in  said  certificate.  In 
no  case  should  a  bounty  certificate  be  issued  by  the  county  clerk  for  more 
scalps  than  are  actually  received  and  counted  by  him ;  and  the  county  clerk 
shall  receive  for  each  scalp,  or  mountain  lion  lower  jaw,  accounted  for  by 
him,  the  sum  of  five  cents,  to  be  paid  quarterly  by  the  state  treasurer  out 
of  the  bounty  fund.  The  county  clerk  shall  keep  a  record,  in  a  bound  book 
of  all  certificates  so  received  and  issued,  showing  the  date  and  description 
of  the  number  and  kind  of  hides,  and  the  names  of  the  persons  presenting 
the  same,  which  book  shall  be  an  official  record.  County  clerks  are  required 
to  send  a  report  and  statement  to  the  livestock  commission  on  or  before 
the  twentieth  of  each  month. 

History:    En.  Sec.  3,  Ch.  109,  L.  1925. 
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46-1908.  (3417.7)  Bounty  claims  and  certificates  to  be  filed  with  live- 
stock commission.  All  bounty  claims  and  certificates  issued  by  the  county 
clerks  and  recorders  of  the  several  counties  of  this  state  under  the  provi- 
sions of  section  46-1907  shall  be  filed  in  the  office  of  the  livestock  commis- 
sion and  registered  in  a  book  provided  for  that  purpose. 
History:    En.  Sec.  4,  Ch.  109,  L.  1925. 

46-1909.  (3417.8)  Livestock  commission  to  examine  claims  and  certifi- 
cates— approval  or  disapproval  of  claims.  It  shall  be  the  duty  of  the  live- 
stock commission  to  examine  into  and  investigate  every  such  bounty  claim 
and  certificate  filed  with  such  commission,  and  in  making  such  examination 
and  investigation,  the  commission  may  require  the  holder  of  any  such  cer- 
tificate or  claim  to  furnish  the  commission  with  such  additional  evidence  or 
proof  with  reference  thereto  as  the  commission  may  deem  necessary  and 
proper,  and  such  evidence  may  be  either  oral  or  documentary  as  required 
by  the  commission.  The  livestock  commission  shall,  after  making  such 
examination  and  investigation,  endorse  on  such  certificate  or  claim  its 
approval  or  disapproval  thereof,  and  if  the  same  or  any  part  thereof  be 
disapproved,  such  endorsement  shall  state  the  reasons  for  such  disapproval. 
If  any  such  certificate  or  claim  be  approved  it  shall  be  processed  as  pro- 
vided by  law. 

History:    En.   Sec.  5,  Ch.   109,  L.  1925; 
amd.  Sec.  23,  Ch.  97,  L.  1961. 

46-1910,  46-1911.  (3417.9,  3417.10)  Repealed  —  Chapter  97,  Laws  of 
1961. 

Repeal  ment  of  claims  and  certificates  to  and  by 

These   sections    (Sees.    6,   7,   Ch.    109,   L.       the  board  of  examiners,  were  repealed  by 
1925),    relating    to    delivery    and    endorse-       Sec.  32,  Ch.  97,  Laws  1961. 

46-1912.  (3417.11)  Use  of  funds  remaining  after  payment  of  bounties 
— sale  of  furs,  skins  and  specimens — presentation  to  museums.     If,  at  the 

end  of  any  bounty  paying  season,  there  shall  be  a  surplus  in  the  state 
bounty  fund,  such  surplus  may  be  used  to  hire  salaried  hunters  and  trap- 
pers to  hunt  and  trap  predatory  animals  and  to  purchase  and  supply 
poison  to  be  used  for  a  poison  campaign  on  predatory  animals. 

All  furs,  skins  and  specimens,  taken  by  hunters  or  trappers,  whose 
salaries  may  be  paid  in  whole  or  in  part  out  of  the  fund  herein  created, 
shall  be  sold  by  the  livestock  commission,  and  the  proceeds  from  such  sales 
shall  be  credited  to  the  bounty  fund,  the  same  to  be  used  in  the  further 
carrying  out  of  the  provisions  of  this  act,  provided  that  any  specimens  so 
taken  may  be  presented,  free  of  charge  to  any  state  museum  or  institution. 
History:    En.  Sec.  8,  Ch.  109,  L.  1925. 

46-1913.  (3417.12)  Falsifying  certificates  or  affidavits  constitutes  per- 
jury— penalty.  Any  person  who  shall  falsely  make,  alter,  forge,  or  coun- 
terfeit any  of  said  certificates  or  orders  shall  be  deemed  guilty  of  forgery, 
and  any  person  who  shall  falsely  swear  to  any  affidavit  provided  for  by 
this  act,  or  procure  the  same  to  be  done  by  another,  with  the  intent  of 
obtaining  any  one  of  said  certificates  or  orders,  shall  be  deemed  guilty  of 
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perjury,  and  any  person  convicted  of  any  of  the  offenses  declared  in  this 
section  shall  be  punished  by  imprisonment  in  the  state's  prison  for  a  term 
of  not  less  than  one  year  nor  more  than  ten  years. 

History:    En.  Sec.  9,  Ch.  109,  L.  1925.  37    C.J.S.   Forgery    §§26,    32;    70    C.J.S. 

Perjury    §  23. 
Collateral  References 

Forgery<§=>7(5);    Perjury<®=>7. 

46-1914.  (3417.13)  Bounty  fund — levy  of  tax  for — limitation  on  levy — 
use  of  fund.  There  is  hereby  created  a  fund,  to  be  known  as  the  "bounty 
fund."  The  tax  commission,  or  the  department  of  state  whose  duty  it  is  to 
fix  tax  levies,  shall  annually  prescribe  the  levy  recommended  by  the  live- 
stock commission  to  be  made  against  livestock  of  all  classes,  for  the  purpose 
of  paying  for  the  destruction  of  wild  animals  killed  within  the  state,  which 
tax  in  any  one  year  shall  not  exceed  one  and  one-half  (IV2)  mills  on  a  dollar 
upon  the  assessed  valuation  of  such  livestock,  and  such  moneys  so  received 
shall  be  used  and  applied  only  to  the  payment  of  claims  for  the  destruction 
of  wild  animals  and  to  the  administration  of  the  provisions  of  this  act, 
approved  by  the  livestock  commission,  and  the  moneys  received  for  the 
taxes  so  levied  shall  be  transmitted  annually  with  other  taxes  for  state 
purposes  to  the  state  treasurer  by  the  county  treasurer  of  each  county, 
and  when  received  by  the  state  treasurer  shall  be  placed  to  the  credit  of 
the  bounty  fund,  and  such  moneys  shall  thereafter  be  paid  out  on  claims 
approved  as  aforesaid,  in  accordance  with  the  law  governing  the  payment 
of  claims,  and  all  moneys  in  said  fund  are  hereby  appropriated  for  such 
purposes. 

History:    En.  Sec.  10,  Ch.  109,  L.  1925;  Collateral  References 

amd.  Sec.  24,  Ch.  97,  L.  1961.  Taxation^  70. 

84  C.J.S.  Taxation  §  83. 

46-1915.  (3417.14)  Penalty  for  fraudulent  claims.  Any  person  or  per- 
sons who  shall  patch  up  any  skin  or  scalp,  or  who  shall  present  any 
punched  or  patched  skin  or  scalp,  or  who  shall  bring  in  any  skin  or  skins 
from  other  states  or  territory,  with  the  intent  to  obtain  the  bounty  on  the 
same  fraudulently,  or  any  officer  who  shall  sign  any  certificate  herein 
provided  for  without  first  counting  the  skins  and  examining  the  same  to 
determine  the  kind  of  skins,  and  to  see  that  the  skin  from  the  scalp  or 
head  is  properly  severed  and  preserved  as  hereinbefore  provided  or  shall 
evade  or  violate  any  provision  of  any  law  of  the  state  of  Montana  relative 
to  bounties  or  bounty  claims,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  both  such  fine  and  imprisonment,  and  that  two-thirds  of  the 
fine,  if  the  same  be  collected,  or  can  be  collected,  shall  be  given  to  the 
informer,  and  the  balance  be  converted  into  the  state  bounty  fund. 
History:    En.  Sec.  11,  Ch.  109,  L.  1925.  Collateral  References 

FraudC=^68. 

37   C.J.S.   Fraud   §  154. 

46-1916.  (3417.15)  Killing  of  dogs  destroying  or  injuring  stock- 
notice  to  owner.     Any  dog,  whether  licensed  or  not,  which,  while  off  the 
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premises  owned  or  under  control  of  its  owner,  shall  kill,  wound  or  injure 

any  livestock  not  belonging  to  the  master  of  such  dog,  shall  be  deemed  to 

be  a  public  nuisance  and  may  be  killed  forthwith  by  any  person,  or  the 

owner,  when  notified,  shall  kill  such  dog  within  twenty-four   (24)    hours 

and  if  he  fails  to  do  so  an  officer  may  be  notified  and  shall  kill  or  cause  to 

be  killed  such  dog;  provided,  that  nothing  contained  herein  shall  apply 

to  any  dog  acting  under  the   direction   of   its   master,   or  the   agents   or 

employees  of  such  master. 

History:    En.  Sec.  1,  Ch.  142,  L.  1933.  Sufficiency  of  Evidence 

In  action  for  damages  for  killing  of  dog, 

Cross-Keference  evidence  that  defendant  had  suffered  the 

Chasing    livestock    with    dogs,    penalty,  ioss   0f  several   sheep   due   to   unidentified 

sec.  94-3567.  raiders    and    that    on    one    occasion    when 

,.     ..          „  „     ..  there  was  a  disturbance  among  the  sheep, 

Application  of  Section  the    defendant    with    others   went   to   the 

This  section  applies  to  any  dog  regard-  piace    from    which    the    sheep    came    and 

less  of  its  value.  Granier  v.  Chagnon,  122  finding  a  dog  tearing  at  a  freshly  killed 

M  327,  203  P  2d  982,  989.  sheep,    killed    the    dog,    was    sufficient    to 

sustain    a    verdict   in   favor    of   defendant 

"Livestock"  Defined  although  there  was  no  evidence  that  any- 

"Livestock"  as  employed  in  this  section  one    had    seen    the    dog    kill    the    sheep. 

means   domestic   animals   or  beasts  gener-  Granier  v.  Chagnon,  122  M  327,  203  P  2d 

ally   collected,  used   or   raised  on   a   farm  982,    987. 

or    ranch    such    as    cattle,    sheep,    swine, 

goats,  horses,  mules,  donkeys  and  similar  Collateral  References 

stock.  Granier  v.  Chagnon,  122  M  327,  203  Animals<§^84. 

P  2d  982,  988.  3  C.J.S.  Animals  §  216. 

46-1917.  (3417.16)  Liability  of  owner  for  damages  by  dog.  When  it 
has  been  proven  that  a  dog  has  killed,  wounded,  or  injured  any  livestock, 
the  owner  of  such  dog  shall  be  civilly  liable  to  the  owner  of  such  livestock, 
in  a  civil  suit  for  damages  in  a  sum  equal  to  the  amount  of  the  damages 
incurred. 

History:    En.  Sec.  2,   Ch.  142,  L.   1933.  Collateral  References 

Animals<S^81. 

3    C.J.S.    Animals    §  156. 


CHAPTER  20 
IMPOUNDING  LIVESTOCK  OR  DOMESTIC  ANIMALS 

Section   46-2001.  Impounding  animals — duties  of  cities  and  towns. 

46-2002.  Contents  of  notice. 

46-2003.  Service  upon  owner. 

46-2004.  Service  upon  secretary  of  livestock  commission. 

46-2005.  Service  by   registered  mail. 

46-2006.  Duty  of  officers  to  ascertain  brands. 

46-2007.  Secretary   of   livestock    commission    to    ascertain    owner — notice. 

46-2008.  Provisions  of  act  mandatory. 

46-2001.  (5175)  Impounding  animals  —  duties  of  cities  and  towns. 
Hereafter,  when  any  livestock  or  domestic  animals  of  any  kind  are  im- 
pounded, seized,  restrained  or  held  by  any  city  or  town,  or  its  officers  or 
agents,  it  shall  be  the  duty  of  such  city  or  town,  its  officers  or  agents,  to 
give  notice  to  the   owner  of  such  livestock   or   domestic   animals   so   im- 
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pounded,  seized,  restrained  or  held  by  such  city  or  town,   if  the   owner 
is  known,  in  the  manner  hereinafter  provided. 

History:    En.  Sec.  1,  Ch.  161,  L.  1921;  Collateral  References 

re-en.   Sec.  5175,  R.  C.  M.   1921.  Animals<S=>51. 

3    C.J.S.    Animals    §  136. 

2  Am.  Jur.  796,  Animals,  §§  142  et  seq. 

46-2002.     (5176)   Contents  of  notice.     Said  notice  shall  be  in  writing 

and  shall  give  the  number,  description,  marks  and  brands  of  such  stock 

when   impounded,   seized,   restrained   or  held,   with   the   reasons   therefor, 

together  with  the  amount  of  charges,  if  any,  which  shall  be  reasonable,  and 

in  no  case  exceed  the  actual  cost  of  holding,  and  costs  in  event  of  sale,  and 

what  disposition  will  be  made  of  said  stock  if  such  charges  are  not  paid, 

and  when  and  where  such  disposition  shall  be  made. 

History:  En.  Sec.  2,  Ch.  161,  L.  1921; 
re-en.  Sec.  5176,  R.  C.  M.  1921;  amd.  Sec. 
1,  Ch.  69,  L.  1927. 

46-2003.     (5177)   Service  upon  owner.     If  such  owner  be  known,  and  if 

his  post-office  address  shall  be  known  as  hereinbefore  specified,  such  notice 

shall  be  served  upon  him  or  her  personally. 

History:  En.  Sec.  3,  Ch.  161,  L.  1921; 
re-en.  Sec.  5177,  R.  C.  M.  1921. 

46-2004.     (5178)  Service  upon  secretary  of  livestock  commission.    If 

such   owner  be  unknown   or  if  such   owner  is  known  but  his   post-office 

address  is  unknown,  such  notice  shall  be  served  upon  the  secretary  of  the 

Montana  livestock  commission. 

History:  En.  Sec.  4,  Ch.  161,  L.  1921; 
re-en.  Sec.  5178,  R.  C.  M.  1921. 

46-2005.  (5179)  Service  by  registered  mail.  Service  of  such  notice 
may  be  made  personally  or  by  registered  mail,  postage  prepaid,  properly 
addressed  and  placed  in  the  United  States  post  office,  and  at  least  eight 
days  before  the  day  fixed  for  the  disposition  of  said  stock. 

History:  En.  Sec.  5,  Ch.  161,  L.  1921; 
re-en.  Sec.  5179,  R.  C.  M.  1921. 

46-2006.  (5180)  Duty  of  officers  to  ascertain  brands.  It  shall  be  the 
duty  of  such  city  or  town  and  its  officers  or  agents  to  use  reasonable 
diligence  to  ascertain  any  and  all  marks  and  brands  on  such  stock,  and  in 
case  such  animals  are  not  branded  or  marked,  or  the  brand  or  marks  are 
mutilated  or  undeterminable,  such  facts  shall  be  noted  in  said  notice. 

History:  En.  Sec.  6,  Ch.  161,  L.  1921; 
re-en.   Sec.  5180,  R.  C.  M.  1921. 

46-2007.  (5181)  Secretary  of  livestock  commission  to  ascertain  owner — 
notice.  It  is  hereby  made  the  duty  of  the  secretary  of  the  Montana  live- 
stock commission,  upon  service  upon  him  of  such  notice,  to  ascertain  the 
owner  of  such  stock,  if  possible,  and  when  the  owner  is  ascertained,  to 
immediately  furnish  such  owner  with  the  information  contained   in   said 
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notice,  and  to  notify  the  said  city  or  town,  its  officers  or  agents,  of  the 

name  and  post-office  address  of  such  owner. 

History:  En.  Sec.  7,  Ch.  161,  L.  1921; 
re-en.  Sec.  5181,  R.  C.  M.  1921. 

46-2008.     (5182)  Provisions  of  act  mandatory.      The  provisions  hereof 

are  mandatory  and  the  owner  of  such  livestock  will  not  lose  title  or  right 

of  possession  to  his  said  stock  unless  the  provisions  hereof  are   strictly 

complied  with. 

History:    En.  Sec.   8,   Ch.  161,  L.  1921; 
re-en.  Sec.  5182,  R.  C.  M.  1921. 

CHAPTER  21 

SHEEP— PROTECTION  FKOM  PREDATORY  ANIMALS— TAX 

Section   46-2101.     County    commissioners    may    conduct    predatory    animal    control    pro- 
gram for  protection  of  sheep. 
46-2102.     County  commissioners  may  require  per  capita  license  fee   on   sheep. 
46-2103.     Proceeds  of  furs  and  skins  taken,  how  used. 
46-2104.     Duty    of    county    commissioners — petition    of    sheep    owners. 

46-2101.  County  commissioners  may  conduct  predatory  animal  control 
program  for  protection  of  sheep.  For  the  protection  of  sheep  against 
depredations  peculiar  to  such  animals,  the  board  of  county  commissioners 
of  any  county  shall  upon  the  recommendation  of  organized  associations  of 
sheep  growers  in  the  county  have  power,  either  alone  or  in  conjunction 
with  other  counties,  to  conduct  a  predatory  animal  control  program  for 
the  protection  of  sheep  in  such  county  or  counties. 
History:    En.  Sec.  1,  Ch.  206,  L.  1943. 

46-2102.  County  commissioners  may  require  per  capita  license  fee  on 
sheep.  To  defray  the  expense  of  such  protection  the  board  of  county  com- 
missioners of  any  county  shall  have  the  power  to  require  all  owners  or 
persons  in  possession  of  any  sheep,  coming  one  year  old  or  over,  in  the 
county  on  the  regular  assessment  date  of  each  year  to  pay  a  license  fee  of 
not  exceeding  ten  cents  (10^*)  per  head  of  sheep  so  owned  or  possessed 
by  him  in  the  county ;  provided  that  all  owners  or  persons  in  possession 
of  any  sheep,  coming  one  year  old  or  over,  coming  into  the  county  after 
the  regular  assessment  date  and  subject  to  taxation  under  the  provisions 
of  section  84-6008  shall  also  be  subject  to  payment  of  the  license  fee  herein 
prescribed.  Upon  the  order  of  the  board  of  county  commissioners  such 
license  fees  may  be  imposed  by  the  entry  thereof  in  the  name  of  the 
licensee  upon  the  property  tax  rolls  of  the  county  by  the  county  assessor. 
Said  license  fees  shall  be  payable  to  and  collected  by  the  county  treasurer, 
and  when  so  levied,  shall  be  a  lien  upon  the  property,  both  real  and  per- 
sonal of  the  licensee.  In  case  the  person  against  whom  said  license  fee 
is  levied  owns  no  real  estate  against  which  said  license  fee  is  or  may  be- 
come a  lien,  then  said  license  fee  shall  be  payable  immediately  upon  its 
levy  and  the  treasurer  shall  collect  the  same  in  the  manner  provided  by 
law  for  the  collection  of  personal  property  taxes  which  are  not  a  lien 
upon  real  estate.  When  collected,  said  fees  shall  be  placed  by  the  treasurer 
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in  the  predatory  animal  control  fund  and  the  moneys  in  said  fund  shall 
be  expended  on  order  of  the  board  of  county  commissioners  of  the  county 
for  predatory  animal  control  only.  The  word  "owners"  or  "persons"  shall 
include  natural  persons,  copartnerships,  corporations,  trusts  and  estates. 

History:  En.  Sec.  2,  Ch.  206,  L.  1943; 
amd.  Sec.  1,  Ch.  123,  L.  1949;  amd.  Sec.  1, 
Ch.  87,  L.  1957. 

46-2103.     Proceeds  of  furs  and  skins  taken,  how  used.     All  furs,  skins 
and  so  forth  taken  by  the  expenditure  of  license  funds  shall  be  sold  and 
the  proceeds  of  such  sale  deposited  in  said  predatory  animal  control  fund 
for  the  use  in  carrying  out  the  purpose  of  this  act. 
History:    En.  Sec.  3,  Ch.  206,  L.  1943. 

46-2104.    Duty  of  county  commissioners  —  petition   of  sheep   owners. 

In  conducting  a  predatory  animal  control  program,  the  board  of  county 
commissioners  shall  give  preference  to  recommendations  for  such  pro- 
gram and  its  incidents  as  made  by  organized  associations  of  sheep  growers 
in  the  county.  Upon  petition  of  the  resident  owners  of  at  least  fifty-one 
per  cent  (51%)  of  the  sheep  in  the  county,  as  shown  by  the  assessment 
rolls  of  the  last  preceding  assessment,  which  petition  shall  be  filed  with  the 
board  of  county  commissioners  on  or  before  the  first  Monday  in  Decem- 
ber in  any  year,  such  board  shall  establish  the  predatory  animal  control 
program,  and  cause  said  licenses  to  be  secured  and  issued  and  the  fees 
collected  for  the  following  year  in  such  amount,  not  exceeding  the  limits 
of  ten  cents  (10^)  per  head  of  sheep  as  shown  by  said  assessment  rolls, 
as  will  defray  the  cost  of  administering  the  program  so  established.  The 
license  fee  determined  and  set  by  the  board,  within  said  limits,  shall 
remain  in  full  force  and  effect  from  year  to  year  without  change,  unless 
there  is  filed  with  the  board  a  petition  subscribed  by  the  resident  owners  of 
at  least  fifty-one  per  cent  (51%)  of  the  sheep  in  the  county,  as  shown  by 
the  assessment  rolls  of  the  last  assessment  preceding  the  filing  of  the 
petition,  for  termination  of  the  program  and  repeal  of  the  license  fee,  in 
which  event  the  program  shall  by  order  of  the  board  of  county  commis- 
sioners be  disestablished  and  the  license  fee  shall  not  be  further  levied. 
If  the  resident  owners  of  at  least  fifty-one  per  cent  (51%)  of  the  sheep  in 
the  county  either  (a)  petition  for  an  increase  in  the  license  fee,  subject 
always  to  the  maximum  limitation  of  ten  cents  (10^)  per  head  of  sheep,  or 
(b)  petition  for  a  decrease  in  the  license  fee  then  in  force,  the  board  of 
county  commissioners  shall  upon  receipt  of  any  such  petition  fix  a  new- 
license  fee  to  continue  from  year  to  year  and  the  program  shall  thereupon 
continue  within  the  limits  of  the  aggregate  amount  of  the  license  fee  as 
collected  from  year  to  year. 

History:  En.  Sec.  4,  Ch.  206,  L.  1943; 
amd.  Sec.  1,  Ch.  24,  L.  1949;  amd.  Sec.  2, 
Ch.    87,   L.    1957. 
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CHAPTER  22 

PUREBRED  LIVESTOCK  SHOWS  AND   SALES— EXPENDITURES  FOR 

Section   46-2201.     Expenditures  for  purebred  livestock  shows   and   sales. 
46-2202.     Tax  levy  authorized. 

46-2201.     Expenditures  for  purebred  livestock  shows  and  sales.     The 

boards  of  county  commissioners  of  the  several  counties  of  the  state  of  Mon- 
tana may,  and  they  are  hereby  authorized  to  expend  annually  from  the 
general  fund  of  the  county,  not  to  exceed  a  sum  equal  to  a  levy  of  one- 
fourth  mill  on  the  taxable  property  of  the  county,  for  the  purpose  of 
conducting  special  purebred  livestock  shows  and  special  purebred  livestock 
sales  within  the  county. 

History:    En.  Sec.  1,  Ch.  60,  L.  1945. 

46-2202.  Tax  levy  authorized.  For  the  purpose  of  defraying  the  costs 
of  such  purebred  livestock  shows  and  such  purebred  livestock  sales,  the 
county  commissioners  are  authorized  and  empowered  to  levy  annually  a  tax 
not  to  exceed  one-fourth  mill  on  the  taxable  property  of  the  county,  in 
excess  of  the  amount  levied  for  county  purposes,  which  taxes  shall  be  paid 
into  the  general  fund  of  the  county. 
History:    En.  Sec.  2,  Ch.  60,  L.  1945. 

CHAPTER  23 
GEASS   CONSERVATION— GRAZING   DISTRICTS 

Section    46-2301.     Grass  Conservation  Act — co-operation  on  Taylor  Grazing  Act. 

46-2302.     Definitions. 

46-2303.     Montana  grass  conservation  commission — membership   and  terms. 

46-2304.     Annual  and  special  meetings. 

46-2305.     Secretary — compensation. 

46-2306.     Compensation    of    members — auditing    and    payment    of    claims. 

46-2307.     Powers  of  commission — state  districts  and  grazing  associations. 

46-2308.  Appeals  from  decisions  of  state  district  to  commission — from  commis- 
sion  to    district    court. 

46-2309.     Incorporation  of  state  districts. 

46-2310.     Articles  of  incorporation,  contents. 

46-2311.     Map  or  plat  of  district  to  be  filed. 

46-2312.     Powers   of   state   districts. 

46-2313.     Powers  and  duties  of  directors. 

46-2314.     Membership  in  district. 

46-2315.     Bylaws. 

46-2316.     District  must  lease  available   state  land. 

46-2317.  Commission  to  advise  board  of  land  commissioners  and  county  com- 
missioners. 

46-2318.  Incorporated  grazing  associations  must  conform  to  this  act — amend- 
ing articles  of  incorporation. 

46-2319.     Mizpah  Pumpkin  Creek  grazing  district. 

46-2320.     Distribution  of  grazing  preferences. 

46-2321.     Application  for  grazing  preferences. 

46-2322.  Grazing  preferences  appurtenant  to  dependent  commensurate  prop- 
erty and  commensurate  property  and  method  of  transferring  pref- 
erences to  other  lands. 

46-2323.     Subsequent  lessees  to  compensate  district  for  range  improvements. 

46-2324.     Permittee  member  receives  share  of  surplus  assets. 

46-2325.     Dissolution  of  district. 

46-2326.  Running  livestock  at  large  or  in  herd  without  permit  forbidden — ■ 
liability  of  owner — penalty — procedure — release  to  owner. 
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46-2327.  Remedies  are   supplemental. 

46-2328.  Saving  provision  relative  to  those  in  armed  services. 

46-2329.  Grazing  permits   to   owners   of  land  not   controlled   by   district. 

46-2330.  State  grass  conservation  fund. 

46-2331.  Fees  may  be  imposed  by  commission  against  districts. 

46-2332.  Range  for  wild  game  animals. 

46-2301.  Grass  Conservation  Act — co-operation  on  Taylor  Grazing  Act. 
This  act  may  be  cited  as  the  "Grass  Conservation  Act."  Its  purpose  is  to 
provide  for  the  conservation,  protection,  restoration,  and  proper  utilization 
of  grass,  forage  and  range  resources  of  the  state  of  Montana,  to  provide 
for  the  incorporation  of  co-operative  nonprofit  grazing  districts,  to  provide 
a  means  of  co-operation  with  the  secretary  of  the  interior  as  provided  in  the 
federal  act  known  as  the  Taylor  Grazing  Act  and  any  other  governmental 
agency  or  department  having  jurisdiction  over  lands  belonging  to  the 
United  States  or  other  state  or  federal  agency  as  well  as  agencies  having 
jurisdiction  over  federal  lands,  to  permit  the  setting  up  of  a  form  of  graz- 
ing administration  which  will  aid  in  the  unification  or  control  of  all  grazing 
lands  within  the  state  where  the  ownership  is  diverse  and  the  lands  inter- 
mingled and  to  provide  for  the  stabilization  of  the  livestock  industry  and 
the  protection  of  dependent  commensurate  ranch  properties  as  defined 
herein.  This  act  provides  a  state  grass  conservation  commission  to  assist  in 
carrying  out  the  purposes  of  this  act,  to  act  in  an  advisory  capacity  with 
the  state  land  board  and  county  commissioners,  and  to  supervise  and  co- 
ordinate the  formation  and  operation  of  districts  which  may  be  incorpo- 
rated under  this  act. 

History:    En.   Sec.  1,   Ch.   208,  L.  1939.  State  Grazing  Dist.,  121  M  445,  193  P  2d 

811    817 

Constitutionality  T'hig    act    does    not    violate    the    Four- 

This  act  is  not  in  violation  of  the  due  teenth    Amendment   to   the   United   States 

process    clauses    of    the    state    or    federal  Constitution     by     discriminating     against 

constitutions.   Thompson   v.   Tobacco   Eoot  small  owners,  by  denying  equal  protection 

Co-op.  State  Grazing  Dist.,  121  M  445,  193  of  the   laws  to   nonmembers  owning  land 

P  2d  811,  814.  in  the   district,  by   denying  equal  protec- 

Eeasonable  regulation  of  the  grazing  of  tion  of  the  laws  to  operators  owning  land 

livestock  is  proper  under  the  police  power  outside  the  district,  or  in  being  unreason- 

of  the   state.   Thompson  v.   Tobacco  Eoot  ably  discriminatory  in  providing  for  the 

Co-op.  State  Grazing  Dist.,  121  M  445,  193  cost     of     constructing     and     maintaining 

P  2d  811,  817.  fences.  Thompson  v.  Tobacco  Eoot  Co-op. 

This   act   is  not   a  local   or   special   law  State  Grazing  Dist.,  121  M  445,  193  P  2d 

in  violation  of  Art.  V,  Sec.  26  of  the  state  811,  816. 
Constitution.    Thompson   v.   Tobacco   Eoot 

Co-op.  State  Grazing  Dist.,  121  M  445,  193  References 

P   2d  811,   817.  State    ex   rel.    Engle    v.    District    Court, 

The   privilege    of    grazing   livestock    on  119  M  319,  174  P  2d  582;  Langen  v.  Bad- 
property   not    belonging   to   the   owner   of  lands    Cooperative     State    Grazing    Dist., 
the  cattle  is  not  a  vested  property  right  125  M  302,  234  P  2d  467,  469. 
but  a  revocable  license.  Thompson  v.  To- 

bacco  Eoot  Co-op.  State  Grazing  Dist.,  121  Collateral  References 

M  445,  193  P  2d  811,  816.  Agriculture<3=>l-3,  6. 

This  act  does  not  treat  nonmembers  dif-  3    C.J.S.    Agriculture    §§2,    6,    8,    9;    43 

ferently  from  members  under  like  circum-  C.J.S.     Industrial     Co-operative     Societies 

stances.  Thompson  v.  Tobacco  Eoot  Co-op.  §  2. 

46-2302.  Definitions.  The  following  words  and  phrases  used  in  this 
act  shall  take  the  following  interpretations: 

1.     "The  commission"  means  "the  Montana  grass  conservation  commis- 


sion." 
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2.  "State  district"  means  a  nonprofit  co-operative  organization  incorpo- 
rated under  the  provisions  of  this  act  and  its  board  of  directors.  "State 
district"  also  includes  all  lands,  owned  or  controlled  by  the  state  district 
or  its  members. 

3.  "Range"  is  the  land  within  a  grazing  district  upon  which  grazing 
permits  are  granted  to  maintain  livestock  through  the  established  grazing 
period. 

4.  "Permits"  are  evidence  of  grazing  privileges  granted  by  state 
districts. 

5.  "Grazing  preference"  is  a  right  to  obtain  a  grazing  permit  from  a 
state  district.  It  is  attached  to  dependent  commensurate  property  except 
as  provided  in  this  act. 

6.  "Secretary"  means  the  state  secretary  to  the  state  grass  conservation 
commission  appointed  under  this  act. 

7.  "Person"  means  natural  person  or  persons,  unincorporated  asso- 
ciations, partnerships,  corporations  and  governmental  departments  or 
agencies. 

8.  "Commensurate  property"  means  land  privately  owned  or  controlled 
which  is  not  range  as  herein  defined. 

9.  "Dependent  commensurate  property"  is  commensurate  property 
which  requires  the  use  of  range  in  connection  with  it  to  maintain  its  proper 
use,  and  which  produces  or  whose  owner  furnishes  as  part  of  his  past 
customary  practice  the  proper  feed  necessary  to  maintain  livestock  during 
the  time  other  than  the  established  grazing  period  on  the  range,  and  which 
has  been  used  in  connection  with  the  range  for  a  period  of  any  three  years 
or  for  any  two  consecutive  years  in  the  five-year  period  immediately  pre- 
ceding June  28,  1934;  or  in  the  case  of  districts  organized  after  March  15, 
1945,  for  a  five  (5)  year  period  immediately  preceding  the  date  of  organi- 
zation of  such  districts. 

10.  "Animal  unit"  means  one  cow,  one  horse,  or  five  sheep,  six  months 
old  or  over. 

11.  "Assessment"  means  a  special  levy  imposed  on  permittee  members 
by  the  state  district  to  raise  funds  for  specific  purposes  as  provided  in 
paragraph  6,  section  46-2312.     "Assessment"  does  not  include  fees. 

12.  All  other  words  used  herein  shall  receive  the  usual  and  ordinary 
interpretation. 

History:    En.  Sec.  2,  Ch.  208,  L.  1939;  References 

amd.  Sec.  1,  Ch.  199,  L.  1945.  state    ex   rel<   Engle   et    aL   v>    District 

Court,  119  M  319,  174  P  2d  582,  585. 

46-2303.  Montana  grass  conservation  commission  —  membership  and 
terms.  There  is  hereby  created  the  Montana  grass  conservation  commis- 
sion of  the  state  of  Montana  which  commission  shall  be  composed  of  five 
(5)  members  with  the  powers  and  duties  specified  in  this  act.  Such  mem- 
bers shall  be  appointed  by  the  governor  of  the  state  and  approved  by  the 
senate  for  four-year  terms  or  until  their  successors  are  appointed  and  quali- 
fied; provided,  however,  three  (3)  members  of  the  first  five  (5)  appointed 
after  the  passage  and  approval  of  this  act  shall  serve  for  terms  as  follows : 
One  (1)  for  a  one-year  term  and  one  (1)  for  a  two-year  term  and  one  (1) 
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for  a  three-year  term ;  at  the  expiration  of  these  terms  all  subsequent 
appointments  except  those  filling  vacancies  in  unexpired  terms,  shall  be 
for  four  (4)  years.  All  regular  terms  of  such  members  shall  begin  on 
April  first.  The  governor,  giving  full  consideration  to  representation  to 
large  and  small  operators,  shall  appoint  one  (1)  representative  member 
and  livestock  operator  who  is  either  an  officer  or  a  permittee  member  of 
an  organized  state  grazing  district,  from  each  of  the  following  groups : 

(1)  One    (1)    member   from   the    Montana    Stockgrowers'    Association 

(2)  One    (1)    member   from   the    Montana    Woolgrowers'    Association 

(3)  One    (1)    member   from    the    County    Commissioners'    Association 

(4)  One    (1)   member  from  one   (1)    of  the  co-operative  state   grazing 

districts,  and  the  fifth  member  to  be  a  person  representing  the   general 

public  familiar  with  the  livestock  industry.     If  a  vacancy  occurs  on  the 

commission  the  governor  shall,  within  thirty  (30)   days,  fill  such  vacancy 

for  the  unexpired  term  from  the   group  from  which  said  vacancy  shall 

occur.    Expired  terms  shall  be  filled  by  appointment  from  the  group  to 

which  the  retiring  member  belonged. 

History:    En.  Sec.  3,  Ch.  208,  L.  1939; 
amd.  Sec.  1,  Ch.  257,  L.  1955. 

46-2304.  Annual  and  special  meetings.  The  members  of  the  commission 
shall  meet  annually  at  the  state  capitol  on  the  third  Monday  in  June  at 
which  meeting  the  commission  shall  select  its  officers  who  shall  serve  during 
the  ensuing  year,  and  may  hold  special  meetings  at  such  time  and  place 
as  may  be  necessary,  said  meetings  to  be  called  by  the  chairman,  or  by  a 
majority  of  the  commission,  upon  at  least  five  days'  notice  to  each  commis- 
sioner and  to  the  secretary,  and  to  be  held  at  the  time  and  place  specified 
in  the  call  for  the  same.  A  majority  of  the  members  of  the  commission 
shall  constitute  a  quorum  for  the  transaction  of  any  business  which  may 
come  before  it.  The  said  commission  shall  keep  a  record  of  all  business 
transacted  by  it.  The  chairman  and  the  secretary  of  the  commission  shall 
sign  all  orders,  minutes,  or  other  documents  of  the  commission. 
History:    En.   Sec.   4,   Ch.  208,  L.   1939. 

46-2305.  Secretary — compensation.  The  commission  shall  select  and 
appoint  a  secretary  at  a  salary  of  not  to  exceed  five  hundred  dollars 
($500.00)  per  month.  The  secretary  shall  be  the  executive  officer  of  the 
commission  and  shall  be  controlled  and  directed  by  the  rules  and  regula- 
tions established  by  the  commission  from  time  to  time  and  applicable 
to  the  duties  of  his  office.  The  commission  shall  fix  the  salary  of  the 
secretary. 

History:    En.  Sec.  5,   Ch.  208,  L.  1939;       Ch.    124,    L.   1953;    amd.    Sec.    2,    Ch.   257, 
amd.  Sec.  1,  Ch.  13,  L.  1949;  amd.  Sec.  1,      L.  1955. 

46-2306.  Compensation  of  members — auditing  and  payment  of  claims. 
The  members  of  the  commission  shall  receive  no  compensation  for  their 
services  other  than  the  actual  amount  of  traveling  expenses  actually  in- 
curred in  respect  to  the  performance  of  their  official  duties  in  attendance 
at  regular  or  special  meetings  of  the  board  and  ten  dollars  ($10.00)  per 
diem  for  each  day  actually  in  attendance  at  such  board  meetings.    The 
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per  diem  of  each  member  of  the  board  shall  be  limited  to  not  exceed  the 
amount  of  five  hundred  dollars  ($500.00)  per  year,  such  per  diem  and  ex- 
penses to  be  audited,  allowed  and  paid  as  herein  provided. 

The  commission  shall  audit  all  claims,  accounts  or  bills  for  expenses, 
per  diem,  or  expenditures  incurred  by  it  or  its  employees.  If  the  commis- 
sion approves  them,  they  shall  be  processed  as  provided  by  law  and  paid 
from  the  state  grass  conservation  fund ;  provided  that  the  board  may  by 
resolution  authorize  the  secretary  to  audit  and  certify  all  expenses,  sal- 
aries, and  expense  accounts  of  the  commission,  or  its  employees,  and  such 
audit  shall  be  made  a  part  of  the  commissioners'  report  to  the  governor, 
a  copy  of  which  shall  be  sent  to  all  state  districts  coming  under  the  pro- 
visions of  this  act. 

History:  En.  Sec.  6,  Ch.  208,  L.  1939; 
amd.  Sec.  1,  Ch.  61,  L.  1945;  amd.  Sec.  25, 
Ch.  97,  L.  1961. 

46-2307.     Powers  of  commission — state  districts  and  grazing  associations. 

The  Montana  grass  conservation  commission  shall  have  the  powers  enumer- 
ated by  the  act,  and  shall  have  such  other  and  further  powers  as  shall  be 
necessary  and  incidental  to  fully  carry  out  such  enumerated  powers,  and 
shall  also  have  such  other  and  further  powers  as  shall  be  necessary  and 
incidental  to  fully  carry  out  the  purpose  and  intent  of  this  act.  The  powers 
of  the  Montana  grass  conservation  commission  shall  include  the  power : 

1.  To  prepare  and  standardize  various  forms  to  be  used  by  the  state 
districts.  To  supervise  or  regulate  the  organization  and  operation  of  all 
state  districts  incorporated  under  this  act,  or  grazing  associations  incorpo- 
rated under  Chapter  66,  Laws  of  1933,  or  Chapter  195,  Laws  of  1935,  in 
accordance  with  the  provisions  of  this  act.  To  require  any  grazing  associa- 
tion claiming  to  be  incorporated  under  Chapter  66,  Laws  of  1933,  or  Chap- 
ter 195,  Laws  of  1935,  but  which  has  not  completed  its  internal  organiza- 
tion or  not  functioning,  to  complete  its  organization  under  this  act  within 
a  reasonable  time.  In  default  thereof  the  commission  may  declare  the  said 
association  dissolved  and  same  shall  be  thereupon  dissolved.  In  the  event 
that  any  state  district  or  the  directors  of  any  state  district  shall  fail  to 
comply  with  an  order  of  the  commission,  said  commission  may  order  a  hear- 
ing thereon  within  the  district  or  county  and  cite  said  directors  of  said  dis- 
trict to  appear  before  said  board ;  and  if  upon  said  hearing  it  appears  that 
said  board  members  refuse  to  perform  the  duties  of  their  office  as  herein 
denned  and  as  set  forth  in  the  articles  of  incorporation  and  the  bylaws  of 
said  association,  or  refuse  to  comply  with  a  lawful  order  of  said  commission, 
the  members  of  said  board  of  directors  may  be  summarily  removed  from 
office,  and  thereupon  said  district  shall  elect  new  officers.  During  such 
period  until  such  new  election  the  commission  shall  have  the  authority  to 
operate  and  manage  the  affairs  of  such  state  district  or  to  delegate  such 
authority  to  the  secretary  or  other  suitable  person  or  persons.  The  expense 
of  operating  and  managing  the  affairs  of  a  noncomplying  state  district 
shall  be  paid  by  such  noncomplying  state  district  before  it  can  be  reinstated. 

In  the  event  any  state  district  organized  under  this  act  ceased  to  func- 
tion and  it  appears  to  the  commission  that  the  reinstatement  and  future 
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operation  of  such  district  is  no  longer  feasible,  beneficial  and  desirable  to 
those  who  own  or  control  more  than  fifty  per  cent  (50%)  of  the  lands  in- 
cluded in  such  district,  the  commission,  upon  thirty  (30)  days'  notice  in 
writing,  to  be  published  for  two  (2)  consecutive  weeks  in  a  newspaper  of 
general  circulation  in  or  nearest  to  said  district,  may  declare  such  district 
dissolved  and  same  shall  thereupon  be  dissolved.  A  notice  of  dissolution 
shall  be  filed  by  the  commission  with  the  secretary  of  state  and  the  clerk 
and  recorder  of  the  county  or  counties  in  which  said  district  is  located. 

2.  To  issue  citations  directed  to  any  person  requiring  his  attendance 
before  the  commission,  and  to  subpoena  witnesses  and  pay  such  expenses  as 
would  be  allowed  in  a  court  action. 

3.  To  require  any  officer  or  director  of  a  state  district  to  submit  any 
or  all  records  of  such  state  district  to  the  commission  for  the  purpose  of 
aiding  any  investigation  conducted  by  or  under  the  authority  of  the  com- 
mission or  the  secretary. 

4.  To  delegate  to  the  secretary  or  any  one  or  more  of  its  members  the 
power  and  authority  to  hold  hearings  on  any  matters  affecting  the  commis- 
sion. The  secretary  or  any  such  members  so  delegated  shall  make  a  full 
report  of  such  hearings  to  the  commission. 

5.  To  require  state  districts  to  furnish  itemized  financial  reports 
annually. 

6.  The  commission  shall  have  the  power  to  hire  or  discharge  employees 
and  legal  counsel;  to  fix  their  wages  or  salaries  and  to  designate  their 
duties,  and  may  incur  such  other  expenses  as  may  be  necessary  for  the 
proper  performance  of  its  duties  and  the  exercise  of  its  powers. 

7.  To  fully  co-operate  and  enter  into  agreements  on  behalf  of  a  state 
district,  with  its  consent,  with  any  governmental  subdivision,  department, 
or  agency,  in  order  to  promote  the  purposes  of  this  act. 

History:    En.  Sec.  7,  Ch.  208,  L.  1939;  References 

amd.  Sec.  2,  Ch.  199,  L.  1945.  Burke  v.   South   Phillips   County  Co-Op- 

NOTE. — The  statutes  to  which  reference  erative  State  Grazing  District,  135  M  209, 

is   made   in   part    1    of   the   above    section  339  P  2d  491,  492. 
were    all    repealed    by    Sec.    32,    Ch.    208, 
Laws   1939. 

46-2308.  Appeals  from  decisions  of  state  district  to  commission — from 
commission  to  district  court.  Notice  of  the  decision  of  any  state  district 
shall  be  given  in  writing  by  the  secretary  of  such  state  district,  to  the  inter- 
ested parties  or  their  attorneys  by  registered  mail  at  the  address  as  may  be 
shown  on  the  records  of  said  district. 

Anyone  affected  by  the  decision  of  the  state  district  may  take  an  appeal 
therefrom  to  the  commission  which  shall  have  jurisdiction  to  hear  and  de- 
cide all  such  appeals.  An  appeal  from  the  decision  of  such  district  to  the 
commission  may  be  taken  by  filing  written  notice  of  such  appeal  with  the 
secretary  of  the  commission  and  by  filing  a  copy  of  such  notice  of  appeal 
with  the  secretary  of  said  district  and  by  serving  a  copy  of  such  notice  of 
appeal  by  registered  mail  upon  the  interested  parties  who  have  appeared, 
or  their  attorneys  within  sixty  (60)  days  after  receiving  writ  1  en  notice 
of  the  decision  of  the  said  district.    The  appellant  shall  also  file  with  the 
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secretary  of  the  commission  proof  by  affidavit  of  such  filing  and  service  of 
said  notice  of  appeal.  The  appeal  to  the  commission  shall  be  taken  and 
review  thereof  had  upon  the  record  of  the  hearing  conducted  and  con- 
sidered by  the  state  district,  provided,  however,  the  commission  may,  at 
its  discretion,  and  for  good  cause  shown,  permit  additional  testimony  to  be 
submitted,  and  the  decisions  of  said  commission  shall  contain  findings  of 
fact  which  shall  be  conclusive  except  for  the  right  to  a  judicial  review  as 
hereinafter  provided. 

An  appeal  from  the  decision  of  said  commission  may  be  taken  to  the 
district  court  wherein  a  portion  of  lands  in  said  district  lies.  An  appeal  to 
the  district  court  may  be  taken  by  filing  notice  of  appeal  with  said  district 
court  within  thirty  (30)  days  after  the  rendition  of  the  decision  by  said 
commission  and  notice  thereof  given  to  the  interested  parties,  or  their  at- 
torneys, by  registered  mail,  and  executing  and  filing  a  bond  to  the  com- 
mission in  the  sum  of  two  hundred  dollars  ($200.00),  with  the  surety  to  be 
approved  by  the  secretary  of  the  commission,  conditioned  to  prosecute  such 
appeal  and  to  pay  all  costs  that  may  be  adjudged  against  the  appellant, 
costs  to  be  taxed  as  in  district  court  proceedings.  Thereafter  the  said  com- 
mission must  file  with  the  clerk  of  such  district  court  a  transcript  of  the 
record  considered  by  the  commission. 

Any  person  who  chooses  to  become  a  member  of  any  state  district  is 
bound  by  all  the  provisions  of  the  Grass  Conservation  Act  and  is  limited  to 
the  statutory  remedies  therein  contained  and  no  court  shall  have  jurisdic- 
tion to  consider  any  right  claimed  under  such  act  excepting  only  by  judicial 
review  from  the  final  decision  of  the  commission  as  herein  provided. 

History:    En.  Sec.  8,  Ch.  208,  L.  1939;  Scope  of  Review  by  District  Court 

amd.   Sec.  3,  Ch.   199,  L.   1945;   amd.   Sec.  On  appeal  to  the  district  court,  the  court 

1,  Ch.  163,  L.  1953.  should    limit    its    inquiry    to    determining 

Cross-Reference  whether   upon   the   evidence  and   the  law 

the  commission's  action  is  based  upon  an 

Application  of  Montana  Eules  of   Civil       error  0f  iaw>  or  js  wholly  unsupported  by 

Procedure  to  this  section,  sec.  93-2711-7.  the    evidence,    or    is    clearly    arbitrary   or 

capricious.  Langen  v.  Badlands  Coopera- 
tive State  Grazing  Dist.,  125  M  302,  234 
P  2d  467,  470. 

46-2309.  Incorporation  of  state  districts.  Whenever  three  or  more  per- 
sons who  own  or  control  commensurate  property  and  are  livestock  oper- 
ators within  the  area  proposed  to  be  created  into  a  state  district,  shall  de- 
cide to  incorporate  a  state  district,  they  shall  submit  a  statement  in  writing 
to  the  commission  together  with  a  plat  showing  the  proposed  boundaries 
of  the  area.  Such  statement  shall  set  forth  the  name  of  the  proposed  state 
district ;  the  county  or  counties  in  which  such  proposed  state  district  is 
located ;  and  the  names  and  addresses  of  all  operators  of  land  and  live- 
stock units  within  said  area.  The  commission  may  then  require  any  addi- 
tional information  it  may  deem  necessary.  On  receipt  of  said  statement 
and  plat  and  such  additional  information,  the  commission  shall  fix  the  time 
and  place  of  a  hearing  for  approval  within  the  district  or  county,  which 
shall  not  be  less  than  thirty  days  or  more  than  sixty  days  after  receipt  of 
said  statement.  The  persons  deciding  to  incorporate  said  state  grazing  dis- 
trict shall  then  cause  notice  of  said  hearing  to  be  given  by  publishing  a 
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notice  prescribed  by  the  commission  once  a  week  for  two  consecutive  weeks, 
the  first  publication  to  be  at  least  thirty  days  prior  to  the  date  of  hearing, 
in  a  newspaper  of  general  circulation  in  such  area.  The  secretary,  for  and 
on  behalf  of  the  commission,  shall  hear  evidence  offered  in  support  of,  or 
in  opposition  to  the  creation  of  said  state  district,  and  shall  make  a  full 
inquiry  into  the  advisability  of  the  creation  thereof;  the  record  taken 
upon  the  hearing,  together  with  the  report  of  the  secretary,  shall  be  sub- 
mitted to  the  commission.  If  the  creation  of  said  state  district  shall  appear 
feasible,  beneficial  and  desirable  to  those  who  own  or  control  more  than 
fifty  per  cent  of  the  lands  to  be  included  in  such  district  the  commission 
may  issue  a  certificate  of  approval. 

History:    En.  Sec.  9,   Ch.   208,   L.   1939;  bacco    Root    Co-op.    State    Grazing    Dist., 

amd.  Sec.  4,  Ch.  199,  L.  1945.  121  M  445,  193  P  2d  811,  816. 

Although  the  law  permits  three  or  more 
Constitutionality  persons  to  initiate  proceedings  the  discre- 
The  legislature  may  provide  for  grazing  tion  to  create  the  district  rests  in  the  corn- 
districts  applicable  to  the  entire  state  or  mission  and  there  is  no  unconstitutional 
only  to  certain  designated  counties  or  por-  delegation  of  powers.  Thompson  v.  Tobac- 
tions  if  there  be  a  reasonable  ground  for  co  Root  Co-op.  State  Grazing  Dist.,  121  M 
such  classification  and  if  the  action  is  not  445,  193  P  2d  811,  817. 
arbitrary   or  capricious.   Thompson   v.   To- 

46-2310.  Articles  of  incorporation,  contents.  Upon  the  issuance  of  the 
certificate  of  approval,  three  or  more  persons  who  own  or  control  com- 
mensurate property  and  are  livestock  operators  within  or  near  the  proposed 
state  district  may  prepare  articles  of  incorporation  and  file  them  in  the 
offices  of  the  secretary  of  state  without  payment  of  any  fees;  said  articles 
to  be  accompanied  by  the  said  certificate  of  approval  and  to  be  signed, 
sealed,  and  acknowledged.  Such  articles  as  prescribed  by  the  commission 
shall  substantially  state  the  following : 

1.  The  name  of  the  state  district,  the  last  four  words  of  which  shall 
be  "co-operative  state  grazing  district." 

2.  The  county  or  counties  in  which  said  state  district  is  located,  and 
the  place  where  the  principal  office  and  business  of  the  state  district  will 
be  conducted. 

3.  The  membership  fee  for  each  member  of  the  state  district  which 
shall  not  in  any  case  be  more  than  five  dollars  ($5.00). 

4.  The  term  for  which  said  state  district  is  incorporated,  which  shall 
not  exceed  forty  years. 

5.  The  names  and  residences  of  the  persons  who  subscribe  together 
with  a  statement  that  each  owns  or  controls  commensurate  property  and  is 
a  livestock  operator  within  the  proposed  state  district. 

6.  The  powers  of  the  state  district,  which  must  not  be  inconsistent 
with  the  provisions  of  this  act. 

7.  The  officers  of  the  state  district,  their  principal  duties,  and  the 
principal  duties  of  the  board  of  directors. 

8.  The  purpose  for  which  the  state  district  is  incorporated.  If  the  said 
articles  substantially  comply  with  the  requirements  herein  Bet  forth  and 
are  accompanied  by  the  certificate  of  approval,  the  secretary  of  state  shall 
issue  to  such  state  district  a  certificate  of  incorporation.    All  amendments 
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to  articles  of  incorporation  shall  also  be  filed  by  the  secretary  of  state 
without  charge. 

History:    En.  Sec.  10,  Ch.  208,  L.  1939. 

46-2311.  Map  or  plat  of  district  to  be  filed.  State  grazing  districts 
organized  under  this  act  shall,  upon  completion  of  their  organization,  file 
with  the  county  clerk  of  each  county  in  which  their  lands  lie,  a  map  or 
plat  of  the  external  boundaries  of  such  state  district  so  created  and  a  copy 
of  their  articles  of  incorporation.  Whenever  the  boundaries  of  a  state 
district  shall  be  changed,  and  such  change  approved  by  the  commission,  the 
state  district  shall  file  with  the  county  clerk  or  clerks  a  map  or  plat  indi- 
cating such  changed  boundaries.  Whenever  the  articles  of  incorporation 
shall  be  amended,  such  amendment  shall  be  filed  with  said  county  clerk  or 
clerks.  It  shall  be  the  duty  of  any  person  herding  or  in  control  of  any  live- 
stock in  the  approximate  vicinity  of  any  state  districts  to  ascertain  the 
boundary  lines  thereof. 

History:    En.  Sec.  11,  Ch.  208,  L.  1939. 

46-2312.  Powers  of  state  districts.  Each  state  district  organized  under 
this  act  shall  have  the  power : 

1.  To  purchase  or  market  livestock  and  livestock  products,  to  purchase 
supplies  and  equipment.  Such  supplies  may  include  among  other  things 
grass,  grass  seed,  or  forage,  whether  attached  to  and  upon  or  severed  from 
the  land. 

2.  To  sue  or  be  sued  in  its  corporate  name. 

3.  To  acquire  forage  producing  lands  by  lease,  purchase,  co-operative 
agreements,  or  otherwise,  either  from  the  United  States,  the  state  of 
Montana,  county  or  counties  in  which  said  lands  are  located,  or  from  private 
owners.  All  lands  to  which  a  state  district  may  acquire  title  may  be  dis- 
posed of  by  exchange,  sale  or  otherwise. 

4.  To  manage  and  control  the  use  of  its  range.  This  power  shall  include 
the  right  to  determine  the  size  of  preferences  and  permit  according  to  a 
fixed  method  which  shall  be  stated  in  the  bylaws  and  which  shall  take  into 
consideration  the  rating  of  dependent  commensurate  property  and  the 
carrying  capacity  of  the  range,  and  may  be  subject  to  reservations,  regula- 
tions and  limitations  under  the  terms  of  agreements  between  the  state 
district  and  any  agency  of  the  United  States.  It  shall  also  include  the  power 
to  allot  range  to  members  or  nonmembers,  and  to  decrease  or  increase  the 
size  of  permits  if  the  range  carrying  capacity  changes. 

5.  To  acquire  or  construct  fences,  reservoirs,  or  other  facilities  for 
the  care  of  livestock,  and  to  lease  or  purchase  lands  for  such  purposes. 

6.  To  fix  and  determine  the  amount  of  grazing  fees  to  be  imposed  on 
members  or  nonmembers  for  the  purpose  of  paying  leases,  and  operating 
expenses.  To  fix  and  determine  assessments  and  the  amount  thereof,  to 
be  made  on  members  on  an  animal  unit  basis  for  the  purpose  of  acquiring 
lands  by  purchase,  or  for  the  purpose  of  constructing  improvements  in 
said  state  district. 
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7.  To  specify  the  breed,  quality,  and  number  of  male  breeding  animals 
which  each  member  must  furnish  when  stock  is  grazing  in  common  in 
the  state  district. 

8.  To  employ  and  discharge  employees,  riders,  and  other  persons  nec- 
essary to  properly  manage  the  state  district. 

9.  To  set  up  and  maintain  a  reasonable  reserve  fund. 

10.  To  borrow  money,  and  if  necessary  mortgage  the  physical  assets 
of  a  state  district  to  provide  for  operation  and  development,  provided  that 
at  least  eighty  per  cent  of  the  permittee  members  of  the  state  district  con- 
sent in  writing  to  such  borrowing  and  such  borrowing  has  been  approved 
by  the  state  grass  conservation  board ;  provided,  however,  that  nothing 
herein  contained  shall  be  implied  as  conferring  power  upon  any  state  dis- 
trict to  mortgage  the  property  of  the  individual  members  of  the  district. 

11.  To  change  the  boundaries  of  a  district,  to  merge  with  another  state 
district  organized  under  this  act,  or  to  subdivide. 

(a)  No  such  merger  shall  be  made  unless  consented  to  by  a  majority 
of  the  members  of  each  merging  state  district,  and  approved  by  the 
commission. 

(b)  And  no  subdivision  shall  be  made  unless  consented  to  by  a  ma- 
jority of  the  members  in  the  affected  area  and  approved  by  the  commission. 

12.  To  regulate  the  driving  of  stock  over,  across,  into,  or  through  the 
range,  and  to  collect  fees  therefor.  To  impose  sanitary  provisions,  regula- 
tions and  practices. 

13.  To  undertake  reseeding  and  other  approved  conservation  and  im- 
provement practices  of  depleted  range  areas  or  abandon  farm  lands  and 
enter  into  co-operative  agreements  with  the  federal  government  or  an 
agency  thereof  or  any  other  party  or  parties  for  such  reseeding  or  conserva- 
tion and  improvement  practices. 

14.  To  do  and  perform  any  and  all  other  acts  in  conformity  with  the 
provisions  of  this  act,  or  incidental  or  necessary  for  the  purpose  of  carry- 
ing out  the  full  purpose  and  intent  of  this  act. 

History:    En.  Sec.  12,  Ch.  208,  L.  1939.  Mandamus 

_.       .~     ..  „  T       ,  Where  the  action  of  a  grazing  district 

Classification  of  Lands  ,      .,.  .  *  •  * 

vi»ooxui,aWvu  yjx.  *"o«™  m    ciasslfying   owners   of   grazing   prefer- 

For  purposes  of  determining  whether  a  ences  was  a  ciear  violation  of  the  grazing 

grazing  permittee  has  increased  his  com-  act  and  no  question  of  administrative  dis- 

mensurate    rating    by    additions    and    im-  cretion  was  involved  a  proceeding  in  man- 

provements,  a  state   grazing  district  may  damus   was   proper   as   against   contention 

classify    lands    as    self-furnished    grazing  that  ^he  court  was  taking  over  the  duties 

lands,  even  though  they  are  cultivated  and  0f    the    district.    State    ex    rel.    Engle    v. 

not    used    for    grazing.    Burke    v.    South  District  Court,  119  M  319,  174  P  2d  582, 

Phillips   Countv  Co-Operative  State   Graz-  55(5 

ing  District,  135  M  209,  339  P  2d  491. 

46-2313.  Powers  and  duties  of  directors.  The  directors  of  the  state 
district  shall  manage  and  exercise  the  powers  of  such  state  district  subject 
to  its  bylaws  and  to  the  regulation  of  the  commission  as  provided  in 
this  act. 

History:    En.  Sec.  13,  Ch.  208,  L.  1939. 

46-2314.  Membership  in  district.  Membership  in  the  district  is  limited 
to  persons,  partnerships,  corporations  and  associations  engaged  in  the  live- 
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stock  business  who  own  or  lease  forage  producing  lands  within  or  near  the 
district  except  that  the  agent  of  any  person,  association,  partnership  or 
corporation  entitled  to  membership  in  the  district,  may  become  a  member 
in  place  of  his  principal.  If  any  agent  becomes  a  member  his  qualifications 
for  membership  and  his  obligations  to  and  the  privileges  in  the  district  shall 
be  measured  by  those  his  principal  would  have  had  if  he  had  elected  to 
become  a  member.  No  agent  and  his  principal  shall  both  be  members  of 
the  district  unless  such  agent  has  individual  qualifications  for  membership 
which  are  separable  from  and  independent  of  those  of  his  principal.  Per- 
mittee members  only  shall  be  entitled  to  vote  on  all  issues  submitted  to  a 
vote  of  the  members.  No  such  member  shall  have  more  than  one  vote. 
Voting  by  proxy  shall  not  be  permitted.  All  members  who  possessed  pref- 
erential grazing  permits  during  the  preceding  grazing  season  or  who  pos- 
sess such  a  permit  at  the  time  of  voting  shall  be  designated  as  permittee 
members. 

When  any  member  shall  dispose  of  a  part  of  the  lands  or  leases  owned 
by  him  so  that  another  shall  become  the  owner  of  such  lands  or  leases  and 
acquire  the  right  to  membership,  then  the  rights  and  interest  involved  shall 
be  determined  by  the  directors  of  the  state  district  with  the  approval  of 
the  commission. 

Preferences  or  rights  under  this  act  through  the  creation  of  the  district 
or  the  issuance  of  permits  or  preferences  are  statutory  and  shall  not  create 
any  vested  right,  title,  interest  or  estate  in  or  to  the  lands  owned  or  con- 
trolled by  the  district  excepting  as  herein  provided. 

History:  En.  Sec.  14,  Ch.  208,  L.  1939;  ties  over  nonmembers,  still  no  constitu- 
amd.  Sec.  2,  Ch.  163,  L.  1953.  tional  right  is  involved  since  small  owners 

are  privileged  to  become  members  of  the 

Constitutionality  district.  Thompson  v.  Tobacco  Eoot  Co-op. 

Even  if  membership  in  the  district  State  Grazing  Dist.,  121  M  445,  193  P  2d 
would  confer  special  privileges  or  immuni-       811,  816. 

46-2315.  Bylaws.  Each  state  district  incorporated  under  this  act  shall 
within  sixty  (60)  days  after  its  incorporation  adopt  bylaws  approved  by 
the  commission.  Such  bylaws  may  be  amended  or  revised  with  the  approval 
of  the  commission. 

History:    En.  Sec.  15,  Ch.  208,  L.  1939. 

46-2316.  District  must  lease  available  state  land.  Any  state  land  situ- 
ated within  the  boundaries  of  any  grazing  district  created  by  this  act,  not 
otherwise  disposed  of  by  the  state  board  of  land  commissioners,  must  be 
leased  by  such  grazing  district  at  a  reasonable  rental,  when  offered  for 
lease  to  the  officers  of  such  grazing  district  by  the  state  board  of  land  com- 
missioners ;  provided,  however,  that  the  officers  of  such  grazing  district  may 
appear  or  submit  evidence  in  writing  before  the  state  board  of  land  commis- 
sioners and  show  reason  and  cause  for  a  change  in  such  rental.  If  such 
cause  there  be,  the  state  board  of  land  commissioners  may  cause  a  reap- 
praisal of  the  land  in  question.  It  shall  be  the  duty  of  the  grass  conserva- 
tion commission  to  require  that  all  state  districts  comply  with  this  section. 
History:    En.  Sec.  16,  Ch.  208,  L.  1939. 
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46-2317.  Commission  to  advise  board  of  land  commissioners  and  county 
commissioners.  The  Montana  grass  conservation  commission  may  act  in  an 
advisory  capacity  to  the  state  board  of  land  commissioners  and  board  of 
county  commissioners  for  the  purpose  of  working  out  uniform  plans  for  the 
use  of  lands  lying  within  or  without  the  boundaries  of  grazing  districts,  in 
conformity  with  recognized  conservation  and  stabilization  policies. 
History:    En.  Sec.  17,  Ch.  208,  L.  1939. 

46-2318.  Incorporated  grazing  associations  must  conform  to  this  act — 
amending  articles  of  incorporation.  All  grazing  associations  incorporated 
under  Chapter  66,  Laws  of  1933,  of  Chapter  195,  Laws  of  1935,  shall  within 
six  months  amend  their  articles  of  incorporation  and  their  bylaws  to  con- 
form with  the  provisions  of  this  act.  Any  district  organized  hereunder  or 
any  district  or  grazing  association  organized  under  prior  laws  as  described 
in  this  section  may  amend  its  articles  of  incorporation  by  a  two-thirds 
vote  of  all  members  present  at  any  regular  or  special  meeting  of  its  mem- 
bers and  the  approval  of  the  commission;  the  only  notice  of  such  meeting 
which  is  necessary  is  the  notice  of  meetings  of  members  as  required  by  the 
bylaws  of  such  district  or  association.  Such  amended  articles  of  incorpora- 
tion and  bylaws  shall  be  submitted  to  the  commission  for  approval.  Upon 
approval,  the  commission  shall  issue  its  certificates  of  approval.  Such 
amended  articles  of  incorporation  shall  be  filed  by  the  secretary  of  state 
without  charge,  but  shall  not  be  filed  unless  accompanied  by  such  certificate 
of  approval. 

Upon  the  filing  of  such  amended  articles  with  the  secretary  of  state  and 
the  proper  county  clerk  or  clerks,  such  association  or  district  shall  possess 
the  same  powers  and  shall  be  subject  to  the  same  obligations  as  if  incorpo- 
rated under  this  act.  Any  association  refusing  to  comply  with  the  pro- 
visions of  this  section  or  failing  to  so  comply  within  the  time  provided  in 
this  section  may  be  dissolved  by  an  order  of  the  commission. 

History:    En.  Sec.  18,  Ch.  208,  L.  1939.  NOTE. — The  statutes  to  which  reference 

is  made  in  the  above  section  were  all  re- 
pealed   by   Sec.    32,    Ch.    208,    Laws    1939. 

46-2319.  Mizpah  Pumpkin  Creek  grazing  district.  No  territory  in- 
cluded within  the  Mizpah  Pumpkin  Creek  grazing  district  shall  be  included 
within  a  state  district  unless  such  Mizpah  Pumpkin  Creek  grazing  district 
shall  approve  and  recommend  an  application  to  such  state  grazing  district 
for  the  inclusion  of  such  territory. 
History:    En.  Sec.  19,  Ch.  208,  L.  1939. 

46-2320.  Distribution  of  grazing  preferences.  When  a  state  district  is 
organized,  grazing  preferences  shall  be  distributed  in  the  following  man- 
ner: Any  member  of  a  state  district  owning  or  controlling  dependent 
commensurate  property  as  heretofore  defined  may  be  given  a  grazing  pref- 
erence. If  the  carrying  capacity  of  the  range  exceeds  the  reasonable  needs 
of  the  members  owning  or  controlling  dependent  commensurate  property, 
members  owning  or  controlling  commensurate  property  shall  have  the 
preference.  If  the  carrying  capacity  of  the  range  exceeds  the  reasonable 
needs    of   the   members    owning    or    controlling    depend. -nt    commensurate 
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property  or  commensurate  property,  temporary  grazing  permits  may  be 

issued  to  nonmembers  or  members,  preferring  those  that  have  used  the 

range  for  any  three  (3)  or  any  two  (2)  consecutive  years  in  the  five-year 

period  immediately  preceding  June  28,  1934;  or  in  the  case  of  districts 

organized  after  March  15,  1945,  preferring  those  that  have  used  the  range 

five    (5)   years  immediately  preceding  the   organization  of  such  districts. 

When  such  temporary  permit  is  utilized  by  a  permittee  in  connection  with 

forage-producing  lands  owned  or  controlled  by  such  permittee  within  or 

near  the  district  for  a  period  of  any  combination  of  four  (4)  years  out  of 

five    (5),   then  the  forage-producing  lands   owned   or   controlled   by  such 

permittee  may  be  considered  dependent  commensurate  property,  and  upon 

application,  the  district  may  accordingly  grant  such  permittee  membership 

and  preference  in  the  district  providing  an  application  had  been  made  for 

temporary  rights  for  each  of  the  five  (5)  years.    Provided,  however,  such 

temporary  permits  shall  at  all  times  be  merely  privileges   granted  from 

year  to  year,  and  their  possession  shall  in  no  event  establish  a  preference 

right  unless  such  preference  right  be  expressly  granted  by  the  district  and 

in  the  manner  herein  provided. 

If  reduction   in   grazing  privileges   become   necessary,   operators   with 

temporary  permits  will  be  reduced  first  on  a  proportionate  basis.    When 

the  extent  of  reduction  of  privileges  exceeds  that  of  temporary  permits, 

then  the  rights  of  operators  with  both  dependent  commensurate  property 

and  commensurate  property  shall  be  reduced  together  on  a  proportionate 

basis. 

History:    En.  Sec.  20,  Ch.  208,  L.  1939;  issuing  1946  grazing  permits  on  that  basis 

amd.   Sec.  5,  Ch.  199,  L.   1945;   amd.  Sec.  so  that  plaintiffs  who  had  a  class  1  pref- 

3,  Ch.  163,  L.  1953;   amd.  Sec.  3,  Ch.  257,  erence  appurtenant  to   their  land  for  the 

L.  1955.  grazing  of  206  animal  units  were  granted 

only   a   temporary   permit    for    grazing   of 

Discriminatory  Action  152    animal   units    for    1946,   was   a    clear 

Action  of  grazing  district  in  classifying  violation  of  the  grazing  act.  State  ex  rel. 

all    owners    of    classes    1    and    2    grazing  Engle   v.   District    Court,   119   M    319,    174 

preferences   as   temporary   permittees    and  P  2d  582,  586. 

46-2321.     Application  for  grazing  preferences.     Any  person  entitled  to 

grazing  preferences  within  any  state  grazing  district  based  on  dependent 

commensurate  property  or  commensurate  property  must  make  application 

one  year  after  the  passage  of  this  act  to  qualify  for  said  preference ;  or 

in  the  case  of  state  districts  hereafter  organized,  must  make  application 

within  one  year  after  said  district  shall  have  been  organized  to  qualify  for 

said   preference ;   provided,   however,   all   permittees   shall   be    entitled   to 

benefits  accruing  under  amended  section  46-2320. 

History:    En.  Sec.  21,  Ch.  208,  L.  1939;       datory.    Langen    v.    Badlands    Cooperative 

amd.  Sec.  6,  Ch.  199,  L.  1945.  State    Grazing   Dist.,    125    M    302,    234    P 

2d  467,  469. 
Provisions  Mandatory 

The  provisions  of  this  section  are  man- 

46-2322.  Grazing  preferences  appurtenant  to  dependent  commensurate 
property  and  commensurate  property  and  method  of  transferring  prefer- 
ences to  other  lands.  Grazing  preferences  shall  run  with  and  be  appur- 
tenant to,  the  dependent  commensurate  and  commensurate  property  upon 
which  they  are  based.    They  shall  not  be  subject  to  devise,  bequest,  attach- 
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ment,  execution,  lease,  sale,  exchange,  transfer,  pledge,  mortgage,  or  other 
process,  or  transaction,  except  as  provided  in  this  section  or  in  the  bylaws 
of  a  state  district.  Upon  application  by  a  permittee,  the  state  district  with 
the  approval  of  the  grass  conservation  commission  may  allow  a  preference 
based  on  ownership  or  control  of  dependent  commensurate  or  commensurate 
property  to  be  transferred  to  other  property  owned  or  controlled  by  the 
permittee  of  sufficient  commensurability,  provided  that  in  any  transfer  of 
preference  from  dependent  commensurate  or  commensurate  property  con- 
trolled but  not  owned  by  applicant,  the  applicant  must  have  had  control 
and  use  of  the  dependent  commensurate  or  commensurate  property  and  the 
preference  appurtenant  thereto,  for  five  (5)  consecutive  years  and  must 
have  established  and  maintained  the  livestock  operation  upon  which  the 
dependency  was  established  by  use  or  priority  immediately  prior  to  the 
application  for  transfer.  Provided  further,  that  such  transfer  will  not 
interfere  with  the  stability  of  livestock  operations  or  with  proper  range 
management  and  will  not  affect  adversely  the  established  local  economy, 
and  provided  further,  that  no  such  transfer  will  be  allowed  without  the 
written  consent  of  the  owner  or  owners  and  any  encumbrances  of  the  de- 
pendent commensurate  or  commensurate  property  from  which  the  transfer 
is  to  be  made  and  provided  further,  that  such  transfer  shall  not  in  any  case 
become  effective  until  approved  by  the  grass  conservation  commission. 
The  provision  of  the  section  shall  not  be  construed  to  apply  to  trespass 
violations. 

When  such  application  is  presented  to  the  board  the  secretary  upon 
the  direction  of  the  board  shall  give  notice  thereof,  setting  forth  in  general 
said  application  and  the  time  and  place  of  hearing  thereon  as  fixed  by  the 
board,  and  a  copy  of  said  notice  shall  be  given  or  mailed  to  the  applicant 
and  shall  be  published  for  at  least  once  a  week  for  twro  successive  weeks 
prior  to  such  meeting  in  a  newspaper  published  or  generally  circulated 
within  the  district,  and  said  notice  shall  also  be  posted  for  at  least  two 
full  weeks  prior  to  such  meeting  in  three  (3)  public  places  within  said 
district,  and  the  date  of  hearing  must  be  at  least  fifteen  (15)  days  from  the 
first  publication  of  said  notice,  and  at  such  hearing  the  directors  shall  fully 
hear  and  determine  such  application  and  objections  thereto  if  any. 

Upon  the  allowance  of  a  transfer  under  this  section,  the  property  from 
which  the  transfer  is  made  shall  lose  its  grazing  preference  to  the  extent 
of  the  preference  transferred. 

All  expenses  involved  under  the  application  shall  be  borne  by  the  ap- 
plicant. 

When  the  land  to  which  a  preference  is  attached  shall  change  its  con- 
trol or  ownership  such  preference  shall  change  with  the  land,  provided,  thai 
the  person  to  which  such  control  or  ownership  changes  shall  secure  a  non- 
use  permit  or  shall  pay  the  usual  grazing  fees.  If  such  person  fails  to 
secure  such  nonuse  permit  or  refuses  to  pay  such  grazing  fees,  the  prefer- 
ences may  be  revoked  by  the  state  district,  If  any  person  controls  but  does 
not  own  land  and  does  not  secure  a  nonuse  permit  and  refuses  to  pay  graz- 
ing fees,  the  state  district  shall  notify  the  owner  of  such  land  by  registered 
mail  that  the  preference  attached  to  such  land  will  be  revoked  unless  such 
owners  shall  pay  the  usual  grazing  fees  to  the  state  district  within  sixty 
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(60)  days  from  the  time  of  receipt  of  such  notice.  The  state  district  may 
revoke  such  preference  if  the  owner  or  mortgagor  does  not  pay  such  fees 
or  secure  a  nonuse  permit. 

If  any  permittee  fails  to  pay  grazing  fees  or  assessments  levied  by  the 
state  district,  or  fails  to  obtain  a  nonuse  permit  or  violates  any  of  the  rules 
and  regulations  of  the  state  district,  the  state  district  may  notify  such  per- 
mittee and  owner  of  such  land  by  registered  mail  that  the  preference  at- 
tached to  such  land  will  be  revoked  unless  such  grazing  fees  or  assessments 
are  paid  or  such  permittee  ceases  to  violate  the  rules  and  regulations  laid 
down  by  the  district  within  sixty  (60)  days  from  the  time  of  receipt  of 
such  notice.  The  state  district  may  revoke  such  preference  if  the  permittee 
or  owner  fails  to  pay  such  charges  or  make  such  compliance. 

When  a  preference  is  revoked,  it  shall  be  detached  from  the  dependent 
commensurate  or  commensurate  property  to  which  it  was  formerly  ap- 
purtenant. The  preference  shall  immediately  shift  to  the  state  district. 
The  state  district  may  then  allocate  it  to  either  dependent  commensurate  or 
commensurate  property  in  the  manner  provided  by  its  bylaws. 

In  all  cases  where  notices  are  given  permittees  under  this  act  by  regis- 
tered mail  and  addressed  to  the  post-office  address  of  such  permittee  as 
shown  by  the  records  of  such  grazing  district  such  notices  shall  be  deemed 
received  by  the  permittee  when  deposited  in  the  United  States  post  office 
by  the  district  or  by  the  commission. 

History:    En.  Sec.  22,  Ch.  208,  L.  1939;       a  violation  of  this  section.  Burke  v.  South 
amd.   Sec.  4,  Ch.  163,  L.  1953.  Phillips  County   Co-Operative  State   Graz- 

ing District,  135  M  209,  339  P  2d  491. 
Purchaser  of  Deteriorated  Ranch 

Where     the     present     owner    purchased  References 

ranch    lands    formerly    having    preference  State    ex    rel.    Engle    et    al.    v.    District 

rights  of  97  animal  units,  but  which,  just  Court,    119    M    319,    174    P    2d    582,    585; 

prior  to  the  sale,  had  been  rated  at  only  43  Langen     v.     Badlands     Cooperative     State 

animal  units  due  to  deterioration  in  ranch,  Grazing  Dist.,   125   M   302,   234   P   2d  467, 

he  could  not  later  object  to  such  rating  as  469,  470. 

46-2323.  Subsequent  lessees  to  compensate  district  for  range  improve- 
ments. Subsequent  lessees  or  owners  of  land  shall  compensate  a  state 
district  for  the  value  of  range  improvements  constructed  with  the  consent 
of  the  owner,  upon  lands  leased  by  the  state  district.  Such  value  shall 
be  the  value  at  the  expiration  date  of  the  lease.  In  the  event  that  the 
owner  and  the  state  district  cannot  agree  as  to  such  value,  the  state 
district  may  either  remove  or  abandon  such  improvement.  In  the  event 
that  the  subsequent  lessee  and  the  state  district  cannot  agree  as  to  such 
value,  it  shall  be  fixed  by  the  commission. 
History:    En.  Sec.  23,  Ch.  208,  L.  1939. 

46-2324.  Permittee  member  receives  share  of  surplus  assets.  Whenever 
a  state  district  shall  possess  reserves  the  values  of  which  are  greater  than 
its  liabilities  and  the  state  district  shall  determine  that  a  part  of  such 
reserves  is  in  excess  of  its  reasonable  needs  to  operate  the  district,  such 
state  district  may  refund  to  the  permittee  members  their  proportionate 
share  of  such  reserves  as  determined  at  the  last  annual  accounting. 

Whenever  a  state  district  shall  possess  reserves  and  physical  assets, 
the  values  of  which  are  greater  than  its  liabilities,  and  a  permittee  member 
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shall  lose  his  grazing  preference,  he  shall  be  entitled  to  receive  his  propor- 
tionate share  of  the  value  of  such  excess  from  the  state  district,  as  deter- 
mined by  the  annual  accounting  of  the  state  district.  The  state  district 
may  set  off  the  amount  of  any  claim  it  may  have  against  such  former 
member. 

Whenever  a  new  member  shall  receive  a  grazing  preference,  he  shall, 
as  a  condition  of  receiving  such  preference,  pay  to  the  state  district  the 
value  of  the  equitable  interest  in  the  physical  assets  and  reserve  fund  which 
accrues  to  him  by  virtue  of  such  membership.  Such  value  shall  be  deter- 
mined at  the  time  of  receiving  such  preference,  and  upon  the  basis  of  the 
determination  of  value  of  such  physical  assets  and  reserves  made  at  the 
last  annual  accounting. 

History:    En.  Sec.  24,  Ch.  208,  L.  1939; 
amd.  Sec.  5,  Ch.  163,  L.  1953. 

46-2325.  Dissolution  of  district.  A  state  district  with  the  written  con- 
sent of  three-fourths  of  its  permittee  members  may  at  any  time  request 
the  commission  for  the  dissolution  of  the  state  district.  When  such  con- 
sent has  been  given,  the  directors  shall  distribute  the  assets  of  the  state 
district,  either  in  items  of  property  or  in  cash  or  in  both.  Distribution 
shall  first  be  made  to  creditors  up  to  the  amount  of  their  claims,  providing 
that  a  distribution  of  any  property  must  be  with  the  consent  of  the  com- 
mission. Distribution  shall  then  be  made  to  permittee  members  upon  the 
basis  of  their  proportionate  interest  in  such  assets,  provided  that  a  dis- 
tribution of  any  property  must  be  with  the  consent  of  the  commission. 
If  assets  must  be  liquidated,  the  directors  shall  offer  such  assets  for  sale 
at  public  auction  after  publication  of  a  notice  of  such  sale  once  a  week  for 
two  successive  weeks  in  a  newspaper  of  general  circulation  within  the  state 
district.  A  final  report  of  all  dissolution  proceedings  shall  be  made  to  the 
commission  by  the  directors.  Upon  the  approval  of  such  report  by  the 
commission,  it  shall  order  such  state  district  dissolved. 

History:    En.  Sec.  25,  Ch.  208,  L.  1939; 
amd.  Sec.  6,  Ch.  163,  L.  1953. 

46-2326.  Running  livestock  at  large  or  in  herd  without  permit  forbidden 
— liability  of  owner — penalty — procedure — release  to  owner.  (1)  No 
owner  or  person  in  control  of  livestock  shall  permit  the  same  to  run  at 
large,  or  under  herd,  within  the  exterior  boundaries  of  any  state  district, 
unless  the  owner  or  person  in  control  of  such  livestock  shall  first  obtain 
a  grazing  permit  for  same  from  such  state  district;  and  the  owner  or  per- 
son in  control  of  such  livestock  running  at  large,  or  under  herd,  within  a 
state  district,  without  a  permit  from  the  district,  or  in  excess  of  such  per- 
mit, shall  be  liable  for  all  damages  sustained  thereby  by  any  member, 
permittee  or  state  district.  If  any  such  livestock  wrongfully  enters  upon 
premises  within  such  district,  the  owner  or  person  in  control  of  such 
trespassing  livestock,  who  willfully  or  negligently  perm  its  same  to  run 
at  large  within  the  district,  without  first  obtaining  a  permit  therefor  from 
the  district,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof, 
shall  be  punished  by  a  fine  not  less  than  ten  dollars  ($10.00),  nor  more 
than  five  hundred  dollars   ($500.00),  and  in  addition  to  said  punishment, 
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shall  be  liable  for  all  damages  sustained  thereby  to  the  party  entitled 
thereto ;  provided  that  this  provision  shall  not  require  any  person  to  obtain 
a  grazing  permit  to  graze  livestock  upon  land  owned  or  controlled  by  him 
within  such  state  district,  if  the  stock  so  grazed  is  restrained  from  running 
at  large  within  such  state  district  and  from  grazing  upon  any  other  lands 
within  the  state  district. 

(2)  The  state  district  or  its  duly  authorized  agent  controlling  the 
land  upon  which  such  wrongful  entry  is  made  by  trespassing  livestock, 
may  take  into  its  possession  such  livestock  and  shall  reasonably  care  for 
same  while  in  its  possession  and  may  retain  possession  of  said  livestock 
and  have  a  lien  and  claim  thereon  as  security  for  payment  of  such  dam- 
ages and  reasonable  charges  for  the  care  of  said  livestock  while  in  its 
possession.  The  state  district  taking  up  such  livestock  shall,  within 
seventy-two  (72)  hours  after  taking  possession  thereof,  notify  said  owner, 
owners,  or  person  in  charge  thereof,  by  a  notice  in  writing,  describing  said 
livestock  by  number  of  animals  and  brands  thereon,  if  any,  the  amount  of 
damages  claimed  to  date,  and  the  charge  per  animal  unit  per  day  for  caring 
for  and  feeding  the  same  thereafter,  such  charges  not  to  exceed  fifty  cents 
(50c)  per  animal  unit  per  day,  and  describing  by  general  description,  the 
location  of  the  premises  upon  which  said  livestock  is  held,  and  requiring 
such  owner  or  owners,  within  ten  (10)  days  after  receiving  said  notice,  to 
take  said  livestock  away  after  making  full  payment  of  all  damages  and 
costs  of  said  livestock. 

(3)  In  case  the  parties  do  not  agree  as  to  the  amount  of  damages,  the 
state  district  taking  up  such  livestock,  may,  at  the  expense  of  the  owner, 
retain  a  sufficient  amount  of  such  livestock  to  cover  the  amount  of  dam- 
ages claimed  by  the  state  district.  Provided,  however,  that  the  owner 
may,  upon  furnishing  a  good  and  sufficient  bond,  conditioned  for  the  pay- 
ment to  the  state  district  of  all  sums,  including  costs  that  may  be  re- 
covered by  said  state  district  in  a  civil  action  to  foreclose  its  lien,  have 
returned  to  him  all  livestock  held  as  aforesaid,  and  said  state  district  shall 
be  liable  to  such  owner  for  any  loss  or  injury  to  said  livestock  accruing 
through  the  state  district's  lack  of  reasonable  care.  If  the  state  district 
taking  up  livestock  shall  fail  to  recover  in  a  civil  action  a  sum  equal  to 
that  offered  to  the  state  district  by  the  owner  of  the  livestock,  the  former 
shall  bear  the  expense  of  keeping  and  feeding  same  while  in  its  possession. 
Such  notice  may  be  given  by  personal  service  on  the  said  owner,  owners 
or  person  in  charge  thereof,  or  by  leaving  said  notice  at  his  usual  place  of 
residence  with  some  member  of  his  family  over  the  age  of  fourteen  (14) 
years,  or  by  sending  said  notice  by  prepaid  registered  mail,  addressed  to 
his  last  known  place  of  residence.  Said  service  by  registered  mail  shall 
be  deemed  complete  upon  the  deposit  of  said  notice  in  the  post  office. 

(4)  Upon  demand,  the  state  district  or  its  authorized  agent  controlling 
the  land,  or  party  in  charge  of  such  livestock,  shall  release  and  deliver 
possession  of  such  livestock  to  the  owner  or  person  entitled  thereto, 
upon  payment  of  damages  and  charges ;  but  said  payment  of  damages 
and  charges  shall  not  act  as  a  bar  to  the  prosecution  of  said  person,  owner 
or  persons  in  control  of  such  livestock,  as  hereinbefore  provided.  If  the 
amount  of  damages  or  costs  demanded  by  the  party  taking  up  such  live- 
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stock  is  in  excess  of  the  actual  damage  and  actual  costs,  the  owner  or 
person  in  charge  of  such  livestock,  may  pay  same  under  protest  and  there- 
after sue  to  recover  the  amount  paid  in  excess  of  the  actual  damages  and 
reasonable  costs,  provided  suit  to  recover  same  is  filed  in  the  district  court 
within  sixty  (60)  days  after  payment. 

(5)  If  after  due  diligence  to  discover  the  owner  or  possessor  of  such 
livestock,  such  owner  or  possessor  cannot  be  found,  or  the  ownership  of 
such  livestock  discovered,  the  state  district  taking  up  such  livestock,  or 
said  owner  or  claimant  shall  refuse  to  pay  the  amount  of  damages  or 
charges,  or  furnish  bonds  therefor,  as  herein  provided,  the  party  taking  up 
such  livestock  shall,  within  ten  (10)  days  from  the  time  that  said  livestock 
was  taken  up,  deliver  to  the  sheriff  or  a  constable  of  the  county  in  which 
the  livestock  was  taken  up,  a  statement  containing  the  information  re- 
quired to  be  given  in  the  notice,  hereinbefore  set  out,  and  in  addition 
thereto,  he  shall  mail,  by  prepaid  registered  mail,  a  copy  of  said  statement 
addressed  to  the  nearest  state  livestock  inspector.  Upon  receipt  of  such 
statement,  the  sheriff  or  constable  shall  proceed  to  advertise  and  sell,  at 
public  auction,  the  livestock  so  taken  up. 

(6)  Such  livestock  shall  be  sold  on  five  (5)  days'  notice  posted  at  the 
courthouse  of  each  county  in  which  any  portion  of  the  district  lies  and 
posted  in  three  (3)  public  places  in  such  county,  one  of  which  shall  be 
within  the  district.  Provided,  however,  that  such  sheriff  may  require  from 
the  state  district  a  good  and  sufficient  bond,  conditioned  that  the  state 
district  has  used  reasonable  diligence  to  discover  the  owner  of  such  stock 
and  to  notify  him  in  the  premises  and  that  all  requirements  of  law  on  the 
part  of  the  state  district  to  be  performed  in  the  premises  have  been  per- 
formed and  indemnifying  the  sheriff  against  all  liability  for  the  sale  of 
said  livestock  except  as  to  his  own  failure  to  perform  the  things  required 
of  him  by  law. 

(7)  The  proceeds  of  the  sale  shall,  by  the  sheriff,  after  first  deducting 
his  costs  and  expenses,  be  applied  to  the  discharge  of  the  claims  and  the 
costs  of  the  proceedings  in  selling  the  property  and  to  the  payment  of 
the  damages,  claims  and  costs  of  the  party  taking  up  such  livestock,  and 
the  remainder,  if  any,  may  be  paid  over  to  the  owner  of  such  livestock, 
if  known,  and  if  the  owner  is  not  known,  then  such  remainder  shall  be 
deposited  with  the  county  treasurer,  who  shall  keep  the  same  in  a  public 
fund  to  be  designated  state  grazing  district  fund  (giving  the  name  of  the 
district).  A  separate  fund,  styled  as  above,  shall  be  kept  by  the  county 
treasurer  for  each  of  said  districts  within  his  county.  The  county  treasurer 
shall  make  a  record  of  the  number  and  type  of  animals  sold  and  the  brands 
on  same,  if  any,  the  amount  received  for  same  and  the  amount  of  deduc- 
tions, which  record  shall  be  open  to  public  inspection;  and  any  person  mak- 
ing claim  to  the  board  of  county  commissioners  at  any  time  within  one 
(1)  year  from  date  of  sale,  of  ownership  of  such  livestock  and  submitting 
proof  of  ownership  to  such  board,  with  such  claim  to  the  satisfaction  of 
such  board,  shall  be  entitled  to  receive  such  excess  received  from  the 
sale  of  such  livestock.  Any  money  received  from  the  sale  of  any  such 
livestock,  which  shall  not  be  so  claimed  within  one    (1)   year  after  such 
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sale,  shall,  at  the  expiration  of  said  period,  be  transferred  to  the  general 
fund  of  the  county. 

(8)  No  officer,  board  or  employee  of  any  county  or  of  any  state  dis- 
trict, nor  any  employee  of  such  officer  or  board  shall  be  liable  for  any 
act  performed  in  good  faith  in  discharging  official  duties  under  this  act; 
and  all  such  acts  shall  be  presumed  to  have  been  in  good  faith  and  in  con- 
formity with  this  act. 

(9)  The  state  district,  or  the  party  taking  up  such  trespassing  live- 
stock, may  cause  same  to  be  impounded  at  any  suitable  place  within  the 
state  district,  or  within  five  (5)  miles  from  the  exterior  boundaries  thereof, 
and  such  livestock  shall  be  deemed  legally  impounded  if  placed  in  a  corral 
or  upon  land  inclosed  by  a  legal  fence  or  placed  in  charge  of  a  herder  or 
herders. 

(10)  Any  person  taking  or  rescuing  from  the  possession  of  a  state 
grazing  district  or  an  agent  thereof  any  animal  taken  up  and  impounded 
pursuant  to  this  section  shall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  be  punishable  by  a  fine  not  exceeding  two  hundred 
dollars  ($200.00). 

(11)  Regarding  fences  within  the  external  boundaries  of  state  districts ; 
the  cost  of  construction  and  maintenance  of  fence-inclosing  lands  con- 
trolled by  any  member,  nonmember  or  state  district  within  the  external 
boundaries  of  such  state  district,  shall  be  borne  by  such  member,  non- 
member  or  state  district,  unless  otherwise  provided  for  in  the  duly  ap- 
proved bylaws  of  such  state  district. 

(12)  In  the  event  of  the  adoption  of  provisions  to  the  bylaws  of  a 
state  district  whereby  the  cost  of  construction  and  maintenance  of  fence 
is  to  be  distributed  proportionately  among  the  parties  affected  by  such 
cost  of  construction  and  maintenance  of  fence,  the  state  district's  propor- 
tionate share  of  such  costs  and  maintenance  shall  be  financed  only  by 
assessments  levied  by  the  state  district  against  the  permittee  members 
of  the  district  upon  consent  thereto  by  fifty-five  per  centum  (55%)  of 
such  permittee  members. 

(13)  Nothing  contained  herein  shall  be  so  construed  as  to  restrict  the 
right  of  parties  to  obtain  injunctive  relief  from  a  court  of  competent 
jurisdiction. 

History:   En.  Sec.  26,  Ch.  208,  L.  1939;  versely    affected  by   the    approval    of   the 

amd.   Sec.  7,   Ch.  199,   L.  1945;    amd.   Sec.  bond  by  the  district.  Thompson  v.  Tobacco 

4,  Ch.  257,  L.  1955.  Eoot    Co-op.    State    Grazing  Dist.,    121    M 

445,  193  P  2d  811,  816. 

Constitutionality  This   statute   is   not   unconstitutional   as 

Whether  or  not  this  section  is  unconsti-  denying  due  process  in  the  matter  of  as- 

tutional  as  denying  due  process  of  law  to  certaining    the    amount    of    damages    and 

those  owners  who  cannot  be  found  cannot  costs  due  and  also  in  ascertaining  whether 

be  raised  by  persons  who   do   not  fall  in  the    statute    applies    in    a    particular    case 

that    class.    Thompson    v.    Tobacco    Root  since   all   these   issues   can   be    determined 

Co-op.  State  Grazing  Dist.,  121  M  445,  193  judicially  by   depositing  bond  as  security 

P  2d  811,  814.  in  lieu  of  the  livestock  taken.   Thompson 

Contention  that  since  statute  makes  no  v.    Tobacco    Eoot    Co-op.    State     Grazing 

provision  as  to  who  shall  determine  suffi-  Dist.,  121  M  445,  193  P  2d  811,  816. 
ciency  of  bond  it  must  of  necessity  be  for 

the    district    to    determine    and    that    the  Fence  Costs 

statute   is   therefore   unconstitutional   can-  Pact  that  the  grazing  district  is  exemp- 

not  be  raised  by  one  who  has  not  been  ad-  ted  from  building  or  paying  for  any  part 
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of  partition  fences,  is  a  matter  falling 
within  legislative  discretion.  Thompson  v. 
Tobacco  Root  Co-op.  State  Grazing  Dist., 
121  M  445,   193  P  2d  811,  817. 

Impoundment  Power 

The  owner  of  unfenced  ranch  lands  lo- 
cated within  the  exterior  boundaries  of  a 
state  grazing  district,  who  is  neither  a 
member  nor  a  permittee  of  the  district, 
and  upon  whose  property  livestock  tres- 
passed, has  no  right  to  impound  the  ani- 
mals nor  to  recover  damages  for  the  tres- 
pass and  compensation  for  their  care  and 
feed  during  the  time  impounded,  in  his 
action  to  foreclose  the  lien  upon  the 
animals  granted  by  section  46-1410,  this 
chapter  giving  the  right  to  impound  to 
the  district,  not  to  an  individual  placed  as 
was  plaintiff.  McKee  v.  Clark,  115  M  438, 
441,  144  P  2d  1000. 

Land   Not   Controlled  by  District 

Subdivision    (2)    applies   only  when   the 


grazing  is  done  upon  land  owned  or  con- 
trolled by  the  district,  without  regard  to 
whether  or  not  the  land  is  fenced  or 
whether  the  animals  merely  stray  thereon 
or  are  driven  upon  it;  where  animals  tres- 
pass upon  unfenced  land  of  a  nonmember 
or  permittee  of  a  grazing  district,  and 
there  is  no  evidence  that  they  were  herd- 
ed upon  the  land  or  of  overstocking  of 
neighboring  land  and  consequent  trespass 
upon  lands  of  others,  the  open  range  law 
applies.  McKee  v.  Clark,  115  M  438,  442, 
144  P  2d  1000. 

Willful    Driving 

Former  subdivision  (1)  applied  only  to 
cases  where  livestock  was  willfully  driven 
upon  the  property  within  the  external 
boundaries  of  the  district,  either  for  the 
purpose  of  grazing  the  stock  there  or  for 
the  purpose  of  crossing  the  land  with  the 
stock.  McKee  v.  Clark,  115  M  438,  442,  144 
P  2d  1000. 


46-2327.  Remedies  are  supplemental.  This  act  shall  not  be  interpreted 
to  repeal  or  abolish  any  other  legal  remedies,  which  a  member,  a  permit- 
tee, or  a  state  district  may  now  have  against  trespassing  livestock,  or  the 
owner  or  persons  in  control  thereof  and  the  remedies  provided  by  this  act 
are  additional  and  supplemental  to  the  remedies  provided  by  any  other 
laws  of  the  state  of  Montana. 

History:     En.   Sec.   8,   Ch.   199,  L.   1945. 

46-2328.  Saving  provision  relative  to  those  in  armed  services.  Nothing 
contained  in  this  act  shall  be  held  to  suspend  or  remove  any  privileges  and 
immunities  which  may  be  granted  to  those  in  the  armed  services  of  the 
United  States  as  provided  in  what  is  commonly  known  as  the  Soldiers  and 
Sailors  Civil  Relief  Act  of  1940,  as  amended,  for  the  period  of  his  or  her 
service  and  for  a  period  of  six  (6)  months  thereafter. 
History:    En.   Sec.  9,   Ch.   199,  L.   1945. 

46-2329.  Grazing  permits  to  owners  of  land  not  controlled  by  district. 
When  any  land  is  situated  within  the  boundaries  of  a  state  district  and  is 
not  leased  or  controlled  by  said  district  and  not  surrounded  by  a  legal 
fence,  any  person  owning  or  controlling  such  lands  shall  have  the  right  to 
obtain  a  grazing  permit  from  the  state  district,  the  size  of  which  shall  be 
determined  by  the  carrying  capacity  of  such  land,  full  consideration  bein^ 
given  for  location  of  necessary  stock  water.  The  use  of  such  permit  shall 
be  subject  to  all  regulations  by  the  state  district.  If  the  person  owning  or 
controlling  such  land  declines  to  secure  such  permit,  or  fails  to  lease  such 
land  to  the  state  district  at  a  fair  lease  rental  and  fails  to  fence  such  land 
at  his  own  expense,  he  shall  not  be  entitled  to  recover  damages,  for 
trespass  by  stock  grazing  under  permit,  but  the  state  district  shall  not 
issue  a  permit  to  use  the  carrying  capacity  of  such  land.  Farming  lands 
lying  within  the  external  boundaries  of  a  state  district  shall  be  protected 
by  the   owner  or  lessee  to   the   extent   of   a   legal  fence   as   described   in 
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subsection  (1)  of  section  46-1401.  The  state  district  or  its  members  shall 
not  be  liable  for  damages  unless  such  farming  lands  are  protected  by  a 
sufficient  fence  as  described  in  this  section. 

History:   En.  Sec.  27,  Ch.  208,  L.  1939.      rights.    Thompson  v.  Tobacco  Boot  Co-op. 

State  Grazing  Dist.,  121  M  445,  193  P  2d 
Constitutionality  811    816. 

This  act  does  not  unreasonably  discrim- 
inate against  nonmembers  who  have  lands  References 

in  the  district  since  they  have  ample   op-  McKee  v.  Clark,  115  M  438,  441,  144  P 

portunity  to  protect  themselves  and  their  2d  1000. 

46-2330.  State  grass  conservation  fund.  There  is  hereby  created  a 
fund  to  be  known  as  the  state  grass  conservation  fund,  which  shall  consist 
of  funds  as  may  be  appropriated  by  the  state  legislature  and  placed  to  the 
credit  of  such  fund.  Any  funds  in  the  state  grazing  fund  as  created  by 
Chapter  194,  Laws  of  1935,  are  hereby  transferred  to  the  state  grass 
conservation  fund  created  by  this  act.  However,  upon  application  filed 
within  twelve  (12)  months  after  the  passage  and  approval  of  this  act  by 
any  district  electing  not  to  come  under  the  provisions  of  this  act  the 
proportionate  part  of  the  fees  remaining  within  this  present  state  grazing 
fund  shall  be  refunded  to  said  nonco-operating  grazing  district. 

History:  En.  Sec.  28,  Ch.  208,  L.  1939.  NOTE.— Chapter    194,    Laws    1935,    re- 

ferred to  above,  was  repealed  by  Sec.  32, 
Ch.  208,  Laws  1939. 

46-2331.  Fees  may  be  imposed  by  commission  against  districts.  The 
state  grass  conservation  commission  shall  have  authority  and  right  to 
impose  such  fees  against  the  several  state  grazing  districts  of  the  state  of 
Montana  and  in  an  amount  not  in  excess  of  ten  cents  (10^)  per  animal 
unit  based  upon  the  number  of  animal  units  per  year  for  which  the 
district  grants  permits,  to  defray  any  or  all  expenses  created  by  the  state 
grass  conservation  commission,  and  said  state  grass  conservation  commis- 
sion shall  from  such  fees  and  collections  pay  one  per  cent  (1%)  of  said 
fees  and  collections  to  the  state  treasurer  to  be  placed  in  the  general  fund, 
and  shall  repay  to  the  state  treasurer  of  Montana  any  and  all  appropria- 
tions provided  by  the  state  of  Montana  for  the  establishment  of  this  com- 
mission and  the  administration  of  this  act  when  so  collected.  When  such 
appropriation  by  the  state  of  Montana  is  repaid,  the  balance  of  such  funds 
shall  be  held  in  the  state  grass  conservation  fund,  herein  created,  to  be 
expended  by  order  and  direction  of  the  state  grass  conservation  commis- 
sion for  the  further  administration  of  the  commission,  and  thereafter  said 
commission  shall  be  maintained  by  funds  obtained  from  the  livestock  fees 
hereinbefore  provided.  If  any  state  district  fails  or  refuses  to  pay  such  fee 
or  fees  on  or  before  the  first  day  of  May  of  each  year,  and  after  such  dis- 
trict shall  have  been  provided  with  a  full  report  from  the  commission  of 
all  moneys  collected  and  expended  by  it  for  its  fiscal  year  next  preceding 
that  date,  the  commission  shall  have  authority  to  compel  and  levy,  col- 
lection and  payment  by  writ  of  mandate  or  other  appropriate  remedy 
against  said  state  district. 

History:    En.  Sec.  29,  Ch.  208,  L.  1939; 
amd.  Sec.  1,  Ch.  241,  L.  1961. 
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46-2332.  Range  for  wild  game  animals.  In  each  state  district  a  suffi- 
cient carrying  capacity  of  range  will  be  reserved  for  the  maintenance  of  a 
reasonable  number  of  wild  game  animals,  to  use  the  range  in  common  with 
livestock  grazing  in  the  district.  The  Montana  grass  conservation  commis- 
sion may  act  in  an  advisory  capacity  to  the  state  fish  and  game  commis- 
sion in  the  protection  of  wildlife  within  the  boundaries  of  all  grazing 
districts.  The  Montana  grass  conservation  commission  shall  encourage  the 
transfer  of  beaver  from  streams  where  they  are  doing  damage  to  other 
streams  where  they  are  needed. 
History:    En.  Sec.  30,  Ch.  208,  L.  1939. 

CHAPTER  24 
RENDERING   OR   DISPOSAL   PLANTS— LICENSING— REGULATION 

Section  46-2401.     Licensing  of  rendering  or  disposal  plants. 

46-2402.     Power  and  authority  of  the  livestock  sanitary  board  to  promulgate 

and  enforce  reasonable  rules  and  regulations. 
46-2403.     Power  of  sanitary  board  to  restrain  operation  of  rendering  plant. 
46-2404.     Power   of  livestock   sanitary   board   to   revoke   license   of   rendering 

plant. 
46-2405.     Power  to  administer  oaths,  subpoena  witnesses,  and  receive  evidence. 
46-2406.     Penalty  for  violation. 

46-2407.     Dead  or  fallen  animal  rendering  plants — definitions. 
46-2408.     Identification  tags. 
46-2409.     Dead  or  fallen  animal  records. 
46-2410.     Animals  to  be  tagged. 
46-2411.     Production  of  dead  or  fallen  animal  record  on  demand — animal  not 

to  be  removed  during  transportation — investigation. 
46-2412.     Disposal  of  hides — inspection — filing  of  dead  or  fallen  animal  record. 
46-2413.     Penalty  for  violation  of  sections  46-2407  to  46-2412. 

46-2401.  Licensing  of  rendering  or  disposal  plants.  It  shall  be  unlaw- 
ful for  the  following  class  of  business  to  operate  within  the  state  of 
Montana  without  first  securing  a  license  from  the  livestock  sanitary  board, 
to  wit: 

All  rendering  or  disposal  plants  or  establishments  that  are  intended  to 
be  operated  for  the  disposal  of  the  bodies  or  parts  of  bodies  of  animals  or 
fowl  in  any  manner  whatsoever,  except  for  human  consumption. 

The  license  herein  provided  shall  expire  on  the  last  day  of  December  of 
the  current  year  in  which  it  is  issued.  A  license  fee  of  five  dollars  ($5.00) 
shall  be  charged  for  all  licenses  issued  under  the  provisions  of  this  act. 

All  license  fees  collected  shall  be  paid  into  the  general  fund  of  the 
state  of  Montana. 

History:    En.   Sec.  1,  Ch.  148,  L.  1949.  Collateral   References 

AnimalsC^lo. 
3  C.J.S.  Animals  §  38. 

46-2402.  Power  and  authority  of  the  livestock  sanitary  board  to  pro- 
mulgate and  enforce  reasonable  rules  and  regulations.  The  livestock 
sanitary  board  is  hereby  authorized  and  empowered  to  promulgate  and 
enforce  such  reasonable  rules,  regulations  or  orders  as  said  board  may  deem 
necessary  or  proper  for  the  supervision,  control  and  inspection  of  rendering 
or  disposal  plants  or  establishments,  their  standards  and  methods  of 
operation  and  their  sanitary  conditions,  and  for  the  supervision,  control 
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and  inspection  of  any  and  all  equipment  thereof,  where  said  rendering  or 
disposal  plants  or  establishments  are  intended  to  be  operated  for  the 
disposal  of  bodies,  or  parts  of  bodies,  of  dead  animals  or  fowl  in  any 
manner  whatsoever,  except  for  human  consumption.  All  vehicles,  and  all 
equipment  appertaining  thereto,  used  for  the  transportation  of  such  bodies, 
or  parts  of  bodies,  shall  be  subject  to  such  rules,  regulations  or  orders,  or 
parts  thereof,  promulgated  by  the  livestock  sanitary  board,  as  are  appli- 
cable thereto.  Provided,  however,  that  nothing  in  this  act  shall  be 
construed  to  apply  to  the  slaughtering  and  handling  of  animals  or  fowl 
for  human  consumption. 

History:    En.   Sec.  2,   Ch.   148,  L.   1949. 

46-2403.  Power  of  sanitary  board  to  restrain  operation  of  rendering 
plant.  The  livestock  sanitary  board  or  its  agent  is  hereby  authorized  and 
empowered  to  restrain  the  operation  of  any  rendering  or  disposal  plant  or 
establishment  engaged  in  the  collection  or  handling  of  the  bodies,  or  parts 
of  bodies,  of  dead  animals  or  fowl,  where  such  operation  is  carried  on  in 
violation  of  the  laws  of  Montana,  or  the  rules,  regulations  or  orders  of  the 
livestock  sanitary  board,  after  a  hearing  held  on  five  (5)  days'  written 
notice  of  such  hearing  to  the  licensee.  Provided,  however,  such  restraining 
order  may  be  issued  without  notice  of  hearing  where,  in  the  discretion  of 
the  livestock  sanitary  board  or  its  agent,  the  violation  constitutes  a  menace 
to  public  health  requiring  immediate  and  summary  abatement.  Such 
licensee  shall  have  the  right  of  appeal  to  the  district  court,  upon  giving 
written  notice  of  appeal  to  the  restraining  authority  within  ten  (10)  days 
after  service  of  the  restraining  order,  whether  such  order  be  made  upon 
hearing  or  summarily.  Such  written  notice  of  appeal  shall  not  stay 
execution  of  the  restraining  order  when  such  restraining  order  is  issued 
without  hearing  to  restrain  a  menace  to  public  health  requiring  immediate 
and  summary  abatement.  Where  the  restraining  order  is  issued  after 
hearing,  the  hearing  before  the  district  court  shall  be  upon  the  record, 
together  with  any  other  or  additional  evidence  which  may  be  adduced. 
Where  the  order  is  issued  without  hearing,  the  hearing  before  the  district 
court  shall  be  upon  evidence  adduced  thereat.  Where  the  appeal  is  from 
an  order  issued  after  hearing,  appellant  shall  pay  the  cost  of  the  transcript, 
which  must  be  filed  not  more  than  thirty  (30)  days  from  the  date  of  filing 
notice  of  appeal,  provided,  however,  the  court  may  extend  the  time  for 
filing  the  transcript  in  its  discretion. 
History:    En.   Sec.   3,   Ch.  148,  L.   1949. 

46-2404.  Power  of  livestock  sanitary  board  to  revoke  license  of  render- 
ing plant.  Such  licenses  to  operate  rendering  or  disposal  plants  may  be 
revoked  at  any  time  by  the  livestock  sanitary  board  or  the  state  veterinary 
surgeon  when  they,  or  he,  shall  determine  that  a  person  to  whom  the  license 
is  issued  has  failed  to  comply  with  any  statute  of  the  state  of  Montana,  or 
any  rules,  regulations  or  orders  of  the  livestock  sanitary  board,  and  upon 
hearing  before  the  revoking  authority,  after  ten  (10)  days'  written  notice. 
Such  licensee  shall  have  the  right  of  appeal  to  the  district  court,  upon 
giving  written  notice  of  appeal  to  the  revoking  authority  within  ten  (10) 
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days  after  service  of  the  order  of  the  revoking  authority.  Service  and  filing 
of  such  notice  of  appeal  shall  stay  execution  of  the  order.  The  hearing 
before  the  district  court  shall  be  upon  the  record  together  with  any  other 
or  additional  evidence  which  may  be  adduced.  Appellant  shall  pay  the 
costs  of  the  transcript,  which  must  be  filed  not  more  than  thirty  (30)  days 
from  the  date  of  filing  notice  of  appeal,  provided,  however,  the  court  may 
extend  the  time  for  filing  the  transcript,  in  its  discretion. 
History:    En.   Sec.  4,   Ch.  148,   L.   1949. 

46-2405.  Power  to  administer  oaths,  subpoena  witnesses,  and  receive 
evidence.  Hearings  held  under  this  act,  for  either  revocation  of  licenses 
or  to  restrain  operation,  shall  be  held  by  the  livestock  sanitary  board  or  its 
duly  authorized  agent;  and  the  livestock  sanitary  board  or  its  agent  is 
hereby  authorized  to  administer  oaths,  subpoena  witnesses,  and  receive 
evidence  in  order  to  carry  out  the  provisions  of  this  act. 
History:    En.  Sec.  5,  Ch.  148,  L.  1949. 

46-2406.  Penalty  for  violation.  Operation  of  a  rendering  or  disposal 
plant  or  establishment  without  a  license  from  the  livestock  sanitary  board, 
or  operation  of  a  rendering  or  disposal  plant  or  establishment  in  violation 
of  a  restraining  order  or  after  revocation  of  license  shall  constitute  a 
misdemeanor,  punishable  by  a  fine  of  not  less  than  fifty  dollars  ($50.00) 
nor  more  than  two  hundred  fifty  dollars  ($250.00)  for  each  day  of  such 
operation. 
History:    En.  Sec.  6,  Ch.  148,  L.  1949. 

46-2407.  Dead  or  fallen  animal  rendering  plants — definitions.  When 
used  in  this  act: 

(a)  "Dead  or  fallen  animal"  has  a  restricted  meaning  and  means  the 
carcass  or  dead  body  of  any  cow,  ox,  bull,  stag,  calf,  steer,  heifer,  horse, 
mule,  mare,  colt,  foal  or  filly,  the  continued  existence  of  which  would  create 
a  public  nuisance  and  constitute  a  hazard  to  the  public  health,  which  is 
not  killed  for  human  consumption,  and  is  to  be  salvaged  for  the  purpose 
of  obtaining  the  hide  and  grease  or  fat  from  such  animal. 

(b)  "Licensed  rendering  plant"  and  "licensed  renderer"  mean  a 
person,  copartnership,  association  or  corporation,  which  is  engaged  in  the 
disposal  of  dead  or  fallen  animals  and  which  is  licensed  by  the  livestock 
sanitary  board  of  the  state  of  Montana. 

History:    En.    Sec.    1,    Ch.   87,    L.    1949. 

46-2408.  Identification  tags.  Licensed  rendering  plants  shall  provide 
themselves  with  serially-numbered  metal  identification  tags  of  a  size  and 
design  to  be  prescribed  by  the  livestock  commission  of  the  state  of 
Montana  and  in  a  number  series  to  be  assigned  by  the  secretary  of  1  he 
livestock  commission. 

History:    En.  Sec.  2,  Ch.  87,  L.  1949. 

46-2409.  Dead  or  fallen  animal  records.  AVhen  a  licensed  renderer  or 
his  agent  receives  a  dead  or  fallen  animal,  he  shall  present  to  the  person  or 

129 


46-2409 


LIVESTOCK 


persons,  corporation,  or  association  which  has  requested  him  to  remove  such 
dead  or  fallen  animal,  the  following  dead  or  fallen  animal  record  for 
execution  in  quadruplicate,  the  original  copy  of  which  shall  accompany  the 
carcass  and  hide  until  the  hide  is  officially  inspected  for  marks  and  brands, 
the  duplicate  of  which  shall  be  retained  by  the  licensed  renderer  for  such 
time  as  the  livestock  commission  shall  in  its  discretion  require,  the  tripli- 
cate of  which  shall  be  filed  within  seven  (7)  days  after  its  execution  and 
without  cost  in  the  office  of  the  county  clerk  and  recorder  of  the  county 
wherein  the  animal  is  received  by  the  licensed  renderer  or  his  agent,  and 
the  quadruplicate  of  which  shall  be  retained  by  the  person  or  persons, 
corporation,  or  association  which  requested  removal  of  such  dead  or  fallen 
animal  : 


DEAD  OR  FALLEN  ANIMAL  RECORD 

Original  accompanies  carcass  and  hide  until  officially  inspected. 

Duplicate  to  be  retained  by  licensed  renderer. 

Triplicate  to  be  filed  in  office  of  county  clerk  and  recorder  of  county 
from  which  dead  animal  is  removed. 

Quadruplicate   to   be   retained   by   person   or   persons,    corporation,    or 
association  requesting  removal  of  dead  or  fallen  animals. 

This  certifies  that  I  , 

of  ,  Montana,  have  this  day  of  , 

19 ,  requested  and  authorized  the  

(Name  of  Licensed  Renderer) 

to  remove  the  following  described  dead  animals  from  


(Location  of  dead  animal,  including  county) 


No.    Of 
Head 

Description 

Brands 

Position 

Eenderer's 

Tag 

Number 

Inspector's 

Tag 

Number 

(To    be 

filled 

in  by 

renderer) 

(To    be 

filled 

in  by 

inspector) 

i 

I  have  checked  the  following  appropriate  statement : 

□  I  am  the  owner  of  the  above-described  animal (s). 

□  I  do  not  know  who  is  the  owner  of  the  above-described  animal(s). 
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□  I  am  not  the  owner  of  the  above-described  animal(s),  but  I  know 
the    owner    to    be    

(Signed)     


To  be  executed  by  licensed  renderer  or  his  agent : 

The  above  dead  animal  record  was  executed  in  my  presence  and  at  my 
request  this  day  of ,  19 


(Signature)  (Company)  (Truck   No.) 

History:    En.    Sec.   3,    Ch.    87,   L.    1949.  Cross-Reference 

Duty   of   rendering  plants   with  respect 
to  animals  killed  by  railroad,  sec.  72-409. 

46-2410.  Animals  to  be  tagged.  At  the  time  of  the  execution  of  the 
dead  or  fallen  animal  record,  provided  for  above,  the  licensed  renderer 
or  his  agent  who  receives  a  dead  or  fallen  animal  shall  tag  such  animal 
with  one  of  the  serially  numbered  identification  tags  provided  in  section 
46-2408,  and  shall  at  the  same  time  record  the  number  of  said  tag  in  the 
proper  space  provided  therefor  on  the  dead  or  fallen  animal  record. 
History:    En.  Sec.  4,  Ch.  87,  L.  1949. 

46-2411.  Production  of  dead  or  fallen  animal  record  on  demand — animal 
not  to  be  removed  during  transportation — investigation.  A  licensed  rend- 
erer or  his  agent  who  has  received  a  dead  or  fallen  animal  shall,  upon 
demand  of  any  livestock  inspector,  sheriff,  undersheriff,  deputy  sheriff,  or 
other  peace  officer,  produce  for  inspection  of  such  officer  an  executed  dead 
or  fallen  animal  record  identifying  each  dead  or  fallen  animal  he  may  be 
transporting  when  such  demand  is  made,  and  failure  to  produce  such 
executed  dead  or  fallen  animal  record  upon  such  demand  shall  constitute 
a  misdemeanor  punishable,  upon  conviction,  as  hereinafter  provided ; 
provided,  however,  that  under  no  circumstances  shall  a  licensed  renderer 
or  his  agent  endanger  the  public  health  by  removing  or  being  required  to 
remove  any  dead  or  fallen  animals  from  the  vehicle  in  which  they  are 
being  transported  until  such  vehicle  arrives  at  a  licensed  rendering  plant 
where  the  dead  or  fallen  animal  shall  be  handled  and  disposed  of  in 
conformity  to  the  rules  and  regulations  of  the  livestock  sanitary  board ; 
provided  further,  however,  that  if  any  livestock  inspector,  sheriff,  under- 
sheriff,  deputy  sheriff,  or  other  peace  officer  has  reasonable  and  probable 
cause  to  believe  the  dead  or  fallen  animals  being  transported  by  a  licensed 
renderer  or  his  agent  were  obtained  by  a  commission  of  a  felony,  he  may 
take  the  licensed  renderer  or  his  agent,  as  well  as  the  vehicle,  into  custody 
and  proceed  with  such  licensed  renderer  or  his  agent  to  the  rendering 
plant  of  such  licensed  renderer,  where  inspection  of  marks  and  brands 
and  immediate  investigation  shall  be  made. 
History:    En.  Sec.  5,  Ch.  87,  L.  1949. 

46-2412.  Disposal  of  hides — inspection — filing  of  dead  or  fallen  animal 
record.  When  a  licensed  renderer  or  his  agent  disposes  of  the  hides  from 
such  dead  or  fallen  animals,  such  hides  shall  be  handled  and  inspected  for 
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marks  and  brands  in  conformity  to  the  provisions  of  sections  46-1101, 
46-1102,  46-1106  to  46-1111.  The  sheriff,  deputy  sheriff,  or  person  desig- 
nated by  the  board  of  county  commissioners  or  the  livestock  commission 
who  makes  such  inspection  for  marks  and  brands  in  conformity  to  sections 
46-1101,  46-1102,  46-1106  to  46-1111  shall  complete  the  original  dead  or 
fallen  animal  record  which  accompanies  the  hide  by  inserting  thereon,  in 
the  proper  space  provided  therefor,  his  inspector's  tag  number ;  and  he 
shall  file  the  completed  original  dead  or  fallen  animal  record  without  cost 
in  the  office  of  the  county  clerk  and  recorder,  together  with  the  duplicate 
certificate  of  inspection  required  to  be  filed  by  said  sections  46-1101, 
46-1102,  46-1106  to  46-1111. 

History:    En.  Sec.  6,  Ch.  87,  L.  1949. 

46-2413.     Penalty  for  violation   of   sections   46-2407  to  46-2412.     Any 

person  or  persons  who  violate  any  of  the  provisions  of  this  act,  or  who 
willfully  falsifies  any  of  the  records  required  by  this  act  to  be  kept,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  fifty  dollars  ($50.00),  nor  more  than 
two  hundred  fifty  dollars  ($250.00),  or  by  imprisonment  in  the  county  jail 
for  a  period  of  not  less  than  thirty  (30)  days  nor  more  than  ninety  (90) 
days,  or  by  both  such  fine  and  imprisonment. 
History:    En.  Sec.  7,  Ch.  87,  L.  1949. 

CHAPTER  25 

AETIFICIAL  INSEMINATION  OF  ANIMALS  AND  POULTEY 

Section   46-2501.  Statement  of  purpose. 

46-2502.  Definition  of  "sire." 

46-2503.  Definition   of  "artificial   insemination." 

46-2504.  License  necessary  to  practice  artificial  insemination. 

46-2505.  Act  to  be  administered  by  Montana  livestock  sanitary  board. 

46-2506.  Applicant's  character  and  qualifications. 

46-2507.  Application  for  license — fees. 

46-2508.  Examination. 

46-2509.  Annual   expiration   of  license — right   of  livestock   sanitary   board   to 

require   examination   on   renewal   of   license — effect   of   delinquency 

of  license. 

46-2510.  Eevocation  or  suspension  of  licenses. 

46-2511.  Livestock   sanitary  board  to   maintain   register. 

46-2512.  Licensees  to  maintain  certain  records. 

46-2513.  Penalties. 

46-2514.  Artificial  inseminators  from  other  states. 

46-2515.  Only  certain  sires  to  be  used  for  artificial  insemination. 

46-2501.  Statement  of  purpose.  The  practice  of  artificial  insemination 
of  animals  and  poultry  in  the  state  of  Montana  is  hereby  declared  to  be 
subject  to  regulation  by  the  Montana  livestock  sanitary  board,  as  pre- 
scribed in  this  act.  Nothing  herein  shall  be  interpreted  so  as  to  require 
veterinarians  duly  licensed  by  the  state  of  Montana  to  acquire  the  license 
hereinafter  provided,  but  all  such  veterinarians  shall  be  subject  to  all  other 
provisions  of  this  act.  Nothing  herein  shall  be  interpreted  to  permit  persons 
who  practice  artificial  insemination  who  are  not  duly  licensed  as  veteri- 
narians to  use  or  prescribe  medicine,  including  chemical  drugs,  perform 
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surgical  operations,   practice   obstetrics,   or   otherwise   practice   veterinary 

medicine  in  any  of  its  phases,  other  than  as  specifically  permitted  by  this 

act. 

History:    En.  Sec.  1,  Ch.  37,  L.  1953.  Collateral   References 

AnimalsC=>17. 

3  C.J.S.  Animals  §  40. 

46-2502.     Definition  of  "sire."     "Sire,"  as  used  herein,  shall  mean  the 
male  animal  of  any  species,  including,  but  not  limited  to,  bulls,  stallions, 
rams,  boars,  studs,  bucks  and  cocks. 
History:    En.  Sec.  2,  Ch.  37,  L.  1953. 

46-2503.  Definition  of  "artificial  insemination."  "Artificial  insemina- 
tion," as  used  herein  shall  mean  the  fertilization  of  or  the  attempt  to 
fertilize  the  ova  of  the  female  animal  by  placing  and  implanting  by  arti- 
ficial means  in  the  genital  tract  of  the  female  animal  the  seminal  fluid 
obtained  from  the  male  animal. 
History:    En.  Sec.  3,  Ch.  37,  L.  1953. 

46-2504.     License  necessary  to   practice   artificial  insemination.     It   is 

unlawful  for  any  person  to  practice  artificial  insemination  of  animals 
except  as  otherwise  provided  herein,  unless  he  shall  first  obtain  a  license 
so  to  do  as  provided  in  this  act.  No  license  shall  be  required  of  or  by 
any  person  to  perform  artificial  insemination  upon  his  own  domestic 
animals. 
History:    En.  Sec.  4,  Ch.  37,  L.  1953. 

46-2505.  Act  to  be  administered  by  Montana  livestock  sanitary  board. 
This  act  shall  be  administered  by  the  livestock  sanitary  board  and  in 
addition  to  any  powers  now  conferred  by  law  the  livestock  sanitary  board 
shall  have  the  following  powers  and  duties : 

(a)  To  conduct  examinations  to  ascertain  the  qualifications  and  fitness 
of  applicants  to  practice  artificial  insemination  in  the  state  of  Montana. 

(b)  To  prescribe  rules  and  regulations  for  a  fair  and  wholly  impartial 
examination  of  candidates  to  practice  artificial  insemination. 

(c)  To  prescribe  rules  and  regulations  defining  a  course  on  artificial 
insemination  and  sanitation  and  to  determine  the  sufficiency  of  any  such 
course  for  the  purpose  of  qualifying  persons  to  be  licensed  under  this  act. 

(d)  To  conduct  hearings  or  proceedings  to  revoke  licenses  of  persons 
practicing  under  this  act  and  to  revoke  such  licenses  for  due  cause,  or 
upon  such  hearing  to  refuse,  for  due  cause,  a  renewal  of  license  to  any 
person  practicing  artificial  insemination. 

(e)  To  promulgate  such  reasonable  rules,  regulations,  and  orders  not 
contrary  to  the  provisions  of  this  act,  when  required,  as  may  be  necessary 
for  the  proper  administration  of  this  act,  specifically  including,  but  not 
limited  to,  rules,  regulations,  and  orders  relating  to  the  means  for  preser- 
vation of  semen  and  the  use  of  semen  imported  into  the  state  of  Montana 
from  other  states,  territories,  and  possessions  of  the  United  States  and 
foreign  countries. 

History:    En.  Sec.  5,  Ch.  37,  L.  1953. 
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46-2506.  Applicant's  character  and  qualifications.  Every  applicant  for 
a  license  to  practice  artificial  insemination  as  in  this  act  defined  shall  be  a 
person  of  good  moral  character  and  a  graduate  of  such  a  course  in  artificial 
insemination  and  sanitation,  as  may  be  prescribed  by  the  livestock  sanitary 
board  or  any  equivalent  course. 
History:    En.  Sec.  6,  Ch.  37,  L.  1953. 

46-2507.  Application  for  license — fees.  Application  for  a  license  shall 
be  made  in  writing  by  the  applicant  at  such  time,  in  such  form  and 
accompanied  by  such  proof  of  applicant's  fitness  to  practice  as  the  livestock 
sanitary  board  may  from  time  to  time  prescribe.  The  livestock  sanitary 
board  is  authorized  to  charge  every  applicant  a  license  fee  of  ten  dollars 
($10.00)  which  shall  accompany  the  application ;  provided  that  those 
persons  actually  engaged  in  the  practice  of  artificial  insemination  within 
the  state  of  Montana  at  the  time  of  the  passage  and  approval  of  this  act 
shall  be  exempted  from  the  payment  of  the  $10.00  application  fee.  The 
request  of  each  person  so  licensed  for  annual  renewal  license  shall  be 
accompanied  by  a  fee  of  two  dollars  and  fifty  cents  ($2.50).  All  receipts 
from  the  above-mentioned  license  payments  shall  be  placed  in  the  general 
fund. 

History:    En.  Sec.  7,  Ch.  37,  L.  1953. 

46-2508.  Examination.  Each  applicant  shall  be  examined  in  writing 
by  a  duly  appointed  employee,  or  an  officer  of  the  livestock  sanitary  board. 
Such  written  examination  shall  be  given  to  determine  the  knowledge  of 
such  applicant  of  the  practice  of  artificial  insemination.  Such  examination 
shall  consist  of  such  questions  and  cover  such  phases  of  the  practice  as 
may  be  prescribed  from  time  to  time  by  the  said  livestock  sanitary  board. 

No  applicant  shall  be  granted  a  license  who  shall  fail  to  satisfactorily 
pass  the  examination. 

In  addition  to  such  written  examination,  the  applicant  shall  be  exam- 
ined in  the  art  and  skill  of  artificial  insemination  in  such  a  manner  and 
by  such  methods  as  shall  reveal  applicant's  ability  to  practice  artificial 
insemination. 

Should  an  applicant  who  is  required  to  procure  a  license  as  a  prerequi- 
site for  engaging  in  the  practice  of  artificial  insemination  fail  to  pass  the 
required  examination,  the  applicant  may  be  re-examined  at  any  regular 
or  special  examination  thereafter  upon  the  payment  of  ten  dollars  ($10.00) 
re-examination  fee. 
History:    En.  Sec.  8,  Ch.  37,  L.  1953. 

46-2509.  Annual  expiration  of  license — right  of  livestock  sanitary  board 
to  require  examination  on  renewal  of  license — effect  of  delinquency  of 
license.  If  the  applicant  shall  pass  such  examination,  as  is  herein  provided 
to  be  given,  and  shall  show  that  he  is  a  person  of  good  moral  character, 
and  that  he  possesses  the  qualifications  required  by  this  act  to  entitle  him  to 
a  license  to  practice  artificial  insemination,  he  shall  be  entitled  to  a  license 
authorizing  him  to  practice  such  artificial  insemination  within  the  state 
of  Montana. 
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If  the  applicant  shall  satisfactorily  pass  the  examination  required,  has 
made  all  other  requirements  provided  for,  and  has  shown  himself  to  be 
otherwise  possessed  of  the  necessary  qualifications,  he  shall  have  issued 
to  him  a  license  to  practice  artificial  insemination  in  the  state  of  Montana. 
All  licenses  shall  expire  prior  to  the  fifteenth  (15th)  day  of  January  of 
each  and  every  year  at  which  time  all  licenses  shall  have  been  renewed. 
No  examination  shall  be  required  on  the  renewal  of  a  license,  provided 
that  the  livestock  sanitary  board  may  require,  if  it  deems  it  advisable,  that 
any  applicant  for  a  renewal  license  shall  take  and  pass  an  examination 
before  his  license  be  renewed  to  him.  If  the  license  has  not  been  renewed 
on  or  before  the  first  (1st)  day  of  July  next  following  the  prescribed  date 
for  renewal,  it  will  be  necessary  for  such  an  applicant  to  take  and  satis- 
factorily pass  an  examination  and  meet  all  other  requirements  provided 
for  by  these  rules  and  regulations  before  a  license  can  be  issued  to  him. 
History:    En.  Sec.  9,  Ch.  37,  L.  1953. 

46-2510.  Revocation  or  suspension  of  licenses.  The  livestock  sanitary 
board  may  either  refuse  to  issue  or  refuse  to  renew  or  suspend  or  revoke 
any  license  upon  any  of  the  following  grounds: 

(a)  Fraud  or  deception  in  procuring  the  license. 

(b)  The  publication  or  use  of  any  untruthful  or  improper  statement, 
or  representation  with  the  view  of  deceiving  the  public,  or  any  client  or 
customer  in  connection  with  the  practice  of  artificial  insemination. 

(c)  The  conviction  of  a  felony  as  shown  by  a  certified  copy  of  the 
record  of  the  court  of  conviction. 

(d)  Habitual  intemperance  in  the  use  of  intoxicating  liquors,  or 
habitual  addiction  to  the  use  of  morphine,  cocaine,  or  other  habit  forming 
drugs. 

(e)  Immoral,  unprofessional,  or  dishonorable  conduct  manifestly  dis- 
qualifying the  licensee  from  practicing  artificial  insemination. 

(f)  Gross  malpractice. 

(g)  Continued  practice  by  a  person  knowingly  having  an  infectious 
or  contagious  disease  communicable  to  animals. 

(h)  Violation  of  any  of  the  provisions  of  this  act  or  of  any  of  the 
rules,  regulations  or  orders  promulgated  by  the  livestock  sanitary  board  to 
carry  out  the  provisions  of  this  act. 

The  livestock  sanitary  board  may  neither  refuse  to  issue,  nor  refuse 
to  renew,  nor  suspend,  nor  revoke  any  license,  however,  for  any  such 
cause,  unless  the  person  accused  has  been  given  at  least  twenty  (20)  days' 
notice  in  writing  of  the  charge  against  him,  and  a  public  hearing  by  the 
livestock  sanitary  board  is  first  had. 

Such  hearing  shall  be  held  by  the  livestock  sanitary  board  or  its  duly 
authorized  agent;  and  the  livestock  sanitary  board  or  its  duly  authorized 
agent  is  hereby  authorized  to  administer  oaths,  subpoena  witnesses  and 
compel  the  production  of  relevant  books  and  papers  and  receive  evidence 
in  order  to  carry  out  the  provisions  of  this  act. 
History:    En.  Sec.  10,  Ch.  37,  L.  1953. 
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46-2511.     Livestock  sanitary  board  to  maintain  register.     The  livestock 
sanitary  board  shall  keep  on  file  a  register  for  all  applicants  for  licenses, 
rejected  applicants,  and  persons  permitted  to  practice  under  this  act. 
History:    En.  Sec.  11,  Ch.  37,  L.  1953. 

46-2512.  Licensees  to  maintain  certain  records.  Every  person  prac- 
ticing artificial  insemination,  as  herein  defined,  in  the  state  of  Montana 
must  make  and  keep  a  record  showing  each  artificial  insemination  per- 
formed by  him,  the  date  thereof,  the  owner  of  the  animal  so  inseminated, 
and  the  source  of  the  semen  used  by  him  for  such  purpose,  and  such  other 
data  as  may,  from  time  to  time,  be  required  by  the  livestock  sanitary  board 
or  respective  livestock  breed  associations  where  registered  livestock  are 
inseminated.  Such  records  shall,  at  all  times,  be  open  to  the  livestock 
sanitary  board  or  its  duly  authorized  representatives  for  examination  and 
inspection,  and  in  addition  thereto  the  method  and  procedure  used  by  any 
person  in  the  practice  of  artificial  insemination  under  this  act  may  be 
examined,  inspected,  and  investigated  by  the  livestock  sanitary  board  or 
its  duly  authorized  representative  at  any  time. 
History:    En.  Sec.  12,  Ch.  37,  L.  1953. 

46-2513.  Penalties.  Any  person  who  practices  or  attempts  to  practice 
artificial  insemination,  who  publicly  advertises  for  the  purpose  of  prac- 
ticing artificial  insemination,  or  who  uses  any  word  or  designation,  title, 
or  abbreviation  calculated  to  induce  belief  that  he  is  qualified  to  practice 
artificial  insemination,  without  a  license  as  provided  in  this  act,  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  ($100.00)  or  by  imprisonment  in  the  county  jail  for 
not  less  than  thirty  (30)  days,  or  by  both  such  fine  and  imprisonment. 
History:    En.  Sec.  13,  Ch.  37,  L.  1953. 

46-2514.  Artificial  inseminators  from  other  states.  Artificial  insemin- 
ators  coming  from  other  states,  who  have  passed  the  requirements  of  their 
respective  states,  may  be  permitted  to  practice  in  the  state  of  Montana, 
subject  to  the  payment  of  the  necessary  fees,  but  the  standards  and  exami- 
nations conducted  by  the  other  states  must  first  be  passed  upon  and 
approved  by  the  livestock  sanitary  board. 
History:    En.  Sec.  14,  Ch.  37,  L.  1953. 

46-2515.     Only  certain  sires  to  be  used  for  artificial  insemination.    All 

sires  used  for  artificial  insemination  must  be  free  from  brucellosis,  vibri- 
osis, trichomoniasis,  dourine,  posthitis,  pullorum  disease  and  all  other 
transmissible,  infectious,  contagious  diseases  and  all  transmissible  heredi- 
tary malformations  and  other  detrimental  or  undesirable  characteristics. 
Proof  of  fitness  and  purity  of  breed  of  such  sires  shall  be  provided  to  the 
livestock  sanitary  board  by  the  owner  or  parties  providing  such  sires  for 
artificial  insemination. 

Semen  imported  into  the  state  of  Montana  from  other  states,  territories 
and  possessions  of  the  United  States  or  from  foreign  countries  shall  not  be 
used  by  any  artificial  inseminator  until  proof  is  made  to  the  satisfaction 
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of  the  livestock  sanitary  board  that  the  sire  from  which  such  semen  was 
taken  was  free  from  the  above-mentioned  diseases. 
History:    En.  Sec.  15,  Ch.  37,  L.  1953. 

CHAPTER  26 

REGULATION  OF  INDUSTRY  TREATING  OR  FEEDING  GARBAGE 
TO  SWINE  AND  OTHER  ANIMALS 

Section  46-2601.  Definitions  when  used  in  this  act. 

46-2602.  Licenses. 

46-2603.  Applications  for  licenses. 

46-2604.  Power  and  authority  of  livestock  sanitary  board  to  promulgate  and 

enforce  reasonable  rules  and  regulations. 

46-2605.  Entry   of  premises   for   inspection — keeping  of   records. 

46-2606.  Power  of  sanitary  board  to  restrain  operation  of  garbage  feeder. 

46-2607.  Power  of  sanitary  board  to  revoke  license  of  garbage  feeder. 

46-2608.  Power  to  administer  oaths,  subpoena  witnesses,  and  receive  evidence. 

46-2609.  Cooking  or  other  treatment  of  garbage. 

46-2610.  Garbage    originating    on    or    removed    from    airplanes    shall    not    be 

treated  or  fed. 

46-2611.  Penalties. 

46-2601.  Definitions  when  used  in  this  act.  (a)  "Garbage"  means 
pntrescible  animal  and  vegetable  wastes  resulting  from  the  handling, 
preparation,  cooking  and  consumption  of  foods,  including  animal  carcasses 
or  parts  thereof,  (b)  "Person"  means  the  state,  any  municipality,  political 
subdivision,  school  district,  institution,  public  or  private  corporation,  indi- 
vidual, partnership,  or  other  entity,  (c)  "Garbage  feeder"  means  a  person 
who  handles,  prepares,  cooks,  or  otherwise  treats  garbage  to  feed  to  swine 
or  other  animals,  as  well  as  a  person  who  feeds  garbage  to  swine  or  other 
animals. 

History:    En.  Sec.  1,  Ch.  63,  L.  1953. 

46-2602.  Licenses,  (a)  It  shall  be  unlawful  for  any  person  to  handle, 
prepare,  cook  or  otherwise  treat  garbage  to  feed  to  swine  or  other  animals, 
or  to  feed  garbage  to  swine  or  other  animals,  without  first  securing  a 
license  therefor  from  the  livestock  sanitary  board,  provided,  however,  that 
one  license,  issued  to  the  entrepreneur,  corporation  or  individual  responsible 
for  a  particular  garbage  feeding  enterprise  shall  cover  all  garbage  feeders 
concerned  with  enterprise.  The  license  herein  provided  shall  expire  on  the 
last  day  of  December  of  the  current  year  in  which  it  is  issued.  A  license 
fee  of  five  dollars  ($5.00)  shall  be  charged  for  all  licenses  issued  under  the 
provisions  of  this  act.  All  license  fees  collected  shall  be  paid  into  the 
general  fund  of  the  state  of  Montana,  (b)  This  act  shall  not  apply  to 
any  person  who  feeds  only  his  own  household  garbage  to  swine  or  other 
animals. 

History:    En.  Sec.  2,  Ch.  63,  L.  1953.  Collateral   References 

LicensesC==>ll(l). 

53   C.J.S.  Licenses  §  30. 

46-2603.  Applications  for  licenses.  Any  person  desiring  to  obtain  a 
license  to  feed  garbage  to  swine  or  other  animals  shall  make  written 
application  therefor  to  the   livestock  sanitary  board   in   accordance   with 
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the  rules,  regulations  or  orders  prescribed  by  said  board  applying  to  such 
applications. 

History:    En.  Sec.  3,  Ch.  63,  L.  1953. 

46-2604.  Power  and  authority  of  livestock  sanitary  board  to  promul- 
gate and  enforce  reasonable  rules  and  regulations.  The  livestock  sanitary 
board  is  hereby  charged  with  administration  and  enforcement  of  the  provi- 
sions of  this  act,  and  is  hereby  authorized  and  empowered  to  promulgate 
and  enforce  such  reasonable  rules,  regulations  or  orders  as  said  board  may 
deem  necessary  or  proper  for  the  supervision,  control  and  inspection  of 
persons  who  handle,  prepare,  cook,  or  otherwise  treat  garbage  to  feed  to 
swine  or  other  animals  or  who  feed  garbage  to  swine  or  other  animals. 
Such  rules,  regulations  or  orders  shall  apply  to  and  govern  the  method 
of  applying  for  a  license,  standards  and  methods  of  operation,  sanitary 
conditions  of  premises  where  garbage  is  treated  for  feeding  or  fed,  the 
control  and  inspection  of  any  and  all  equipment  used  to  store,  treat,  or 
feed  garbage  and  any  and  all  equipment,  including  all  vehicles,  used  for 
the  transportation  of  garbage. 
History:    En.  Sec.  4,  Ch.  63,  L.  1953. 

46-2605.    Entry  of  premises  for  inspection — keeping  of  records,     (a) 

Any  authorized  representative  of  the  livestock  sanitary  board  shall  have 
the  power,  and  is  hereby  authorized,  to  enter  at  reasonable  times  upon  any 
private  or  public  property  for  the  purpose  of  inspecting  and  investigating 
conditions  relating  to  the  treating  of  garbage  to  be  fed  to  swine  or  other 
animals  or  the  feeding  of  garbage  to  swine  or  other  animals,  (b)  Any 
authorized  representative  of  the  livestock  sanitary  board  may  examine  any 
records  or  memoranda  pertaining  to  the  treatment  or  feeding  of  garbage 
to  swine  or  other  animals.  The  livestock  sanitary  board  may  require 
maintenance  of  such  records  as  it  determines  in  its  discretion  to  be 
necessary,  relating  to  the  operation  of  equipment  for  and  procedure  of 
treating  or  feeding  garbage  to  swine  or  other  animals,  and  may  require 
copies  of  such  records  to  be  submitted  to  the  said  board  periodically. 
History:    En.  Sec.  5,  Ch.  63,  L.  1953. 

46-2606.  Power  of  sanitary  board  to  restrain  operation  of  garbage 
feeder.  The  livestock  sanitary  board  or  its  authorized  agent  is  hereby 
authorized  and  empowered  to  restrain  the  operation  of  any  licensed  gar- 
bage feeder  whose  operation  is  carried  on  in  violation  of  the  laws  of 
Montana  or  the  rules,  regulations,  or  orders  of  the  livestock  sanitary  board, 
after  a  hearing  held  on  five  (5)  days'  written  notice  of  such  hearing  to  the 
licensee.  Provided,  however,  such  restraining  order  may  be  issued  without 
notice  of  hearing  where,  in  the  discretion  of  the  livestock  sanitary  board 
or  its  agent,  the  violation  constitutes  a  menace  to  public  or  animal  health 
requiring  immediate  and  summary  abatement.  Such  licensee  shall  have  the 
right  of  appeal  to  the  district  court,  upon  giving  written  notice  of  appeal 
to  the  restraining  authority  within  ten  (10)  days  after  service  of  the 
restraining  order,  whether  such  order  be  made  upon  hearing  or  summarily. 
Such  written  notice  of  appeal  shall  not  stay  execution  of  the  restraining 
order  when  such  restraining  order  is  issued  without  hearing  to  restrain  a 
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menace  to  public  health  requiring  immediate  and  summary  abatement. 
Where  the  restraining  order  is  issued  after  hearing,  the  hearing  before  the 
district  court  shall  be  upon  the  record,  together  with  any  other  or  addi- 
tional evidence  which  may  be  adduced.  Where  the  order  is  issued  without 
hearing,  the  hearing  before  the  district  court  shall  be  upon  evidence 
adduced  thereat.  Where  the  appeal  is  from  an  order  issued  after  hearing, 
appellant  shall  pay  the  costs  of  the  transcript,  which  must  be  filed  not 
more  than  thirty  (30)  days  from  the  date  of  filing  notice  of  appeal, 
provided,  however,  the  court  may  extend  the  time  for  filing  the  tran- 
script in  its  discretion.  Such  cost  of  transcript  shall  be  paid  to  such 
appellant  in  the  same  manner  as  other  court  costs  if  such  appellant 
ultimately  prevails  in  such  appeal. 
History:    En.  Sec.  6,  Ch.  63,  L.  1953. 

46-2607.    Power  of  sanitary  board  to  revoke  license  of  garbage  feeder, 

Such  licenses  to  feed  garbage  to  swine  or  other  animals  may  be  revoked, 
at  any  time  by  the  livestock  sanitary  board  or  the  state  veterinary  surgeon 
when  they,  or  he,  shall  determine  that  a  person  to  whom  the  license  is 
issued  has  failed  to  comply  with  any  statute  of  the  state  of  Montana,  or 
any  rules,  regulations  or  orders  of  the  livestock  sanitary  board,  and  upon 
hearing  before  the  revoking  authority,  after  ten  (10)  days'  written  notice. 
Such  licensee  shall  have  the  right  of  appeal  to  the  district  court,  upon 
giving  written  notice  of  appeal  to  the  revoking  authority  within  ten  (10) 
days  after  service  of  the  order  of  the  revoking  authority.  Service  and 
filing  of  such  notice  of  appeal  shall  stay  execution  of  the  order.  The 
hearing  before  the  district  court  shall  be  upon  the  record  together  with 
any  other  or  additional  evidence  which  may  be  adduced.  Appellant  shall 
pay  the  costs  of  the  transcript,  which  must  be  filed  not  more  than  thirty 
(30)  days  from  the  date  of  filing  notice  of  appeal,  provided,  however,  the 
court  may  extend  the  time  for  filing  the  transcript,  in  its  discretion.  Such 
cost  of  transcript  shall  be  paid  to  such  appellant  in  the  same  manner  as 
other  court  costs  if  such  appellant  ultimately  prevails  in  such  appeal. 
History:    En.  Sec.  7,  Ch.  63,  L.  1953. 

46-2608.  Power  to  administer  oaths,  subpoena  witnesses,  and  receive 
evidence.  Hearings  held  under  this  act,  for  either  revocation  of  licenses 
or  to  restrain  operation,  shall  be  held  by  the  livestock  sanitary  board  or 
its  duly  authorized  agent;  and  the  livestock  sanitary  board  or  its  agent 
is  hereby  authorized  to  administer  oaths,  subpoena  witnesses,  and  receive 
evidence  in  order  to  carry  out  the  provisions  of  this  act. 
History:    En.  Sec.  8,  Ch.  63,  L.  1953. 

46-2609.  Cooking  or  other  treatment  of  garbage.  All  garbage,  regard- 
less of  previous  processing,  shall,  before  being  fed  to  swine  or  other  ani- 
mals, be  thoroughly  heated  to  at  least  212°P.  for  at  least  thirty  (30) 
minutes,  unless  treated  in  some  other  manner  which  shall  be  approved  in 
writing  by  the  livestock  sanitary  board  as  being  equally  effective  for  the 
protection  of  public  and  animal  health. 
History:    En.  Sec.  9,  Ch.  63,  L.  1953. 
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46-2610.  Garbage  originating  on  or  removed  from  airplanes  shall  not 
be  treated  or  fed.  No  garbage  originating  on  or  removed  from  airplanes 
landing  within  the  state  of  Montana  shall  be  treated  for  feeding  or  be  fed 
to  swine  or  other  animals.  The  powers  granted  in  section  46-2605  to 
representatives  of  the  livestock  sanitary  board  to  enter  upon  private  or 
public  property  for  the  purpose  of  inspecting  and  investigating  conditions 
relating  to  the  treating  of  garbage  to  be  fed  to  swine  or  other  animals  or 
the  feeding  of  garbage  to  swine  or  other  animals  are  hereby  specifically 
declared  to  extend  to  and  include  the  inspection  and  investigation  of 
garbage  disposal  methods  employed  at  airports  and  all  facilities  thereon 
and  aircraft. 

History:    En.  Sec.  10,  Ch.  63,  L.  1953. 

46-2611.  Penalties.  Any  person  who  shall  violate  any  of  the  provisions 
of,  or  who  fails  to  perform  any  duty  imposed  by  this  act  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more  than  two  hundred 
fifty  dollars  ($250.00),  or  by  imprisonment  for  a  term  of  not  more  than  six 
(6)  months,  or  by  both  such  fine  and  imprisonment.  In  addition  thereto, 
such  person  may  be  enjoined  from  continuing  such  violation.  Each  day 
upon  which  such  violation  occurs  shall  constitute  a  separate  violation. 
History:    En.  Sec.  11,  Ch.  63,  L.  1953. 

CHAPTER  27 

COUNTY  LIVESTOCK  PROTECTIVE  COMMITTEES 

Section   46-2701.  Petition  for  county  livestock  protective   committee — members — term 

— definitions. 

46-2702.  Organization  of   committee — officers — meetings. 

46-2703.  Powers   and  duties   of   committee. 

46-2704.  Tax   levy — special   fund. 

46-2705.  Special  livestock  deputy — duties — compensation. 

46-2706.  Discontinuing  county  livestock  protective  committee. 

46-2707.  Co-operation  with   committee  by  adjoining  county. 

46-2708.  County  may  defray  part  of  expenses  of  administering  the  act. 

46-2701.  Petition  for  county  livestock  protective  committee — members 
— term — definitions.  The  board  of  county  commissioners  must,  upon  re- 
ceipt of  a  petition  or  petitions  to  do  so,  signed  by  at  least  fifty-one  per 
cent  (51%)  of  the  owners  of  cattle  in  the  county,  and  such  petitioners 
owning  at  least  fifty-five  per  cent  (55%)  of  the  cattle  as  shown  by  the 
most  recent  completed  assessment  records  of  the  county  assessor,  set  up  a 
county  livestock  protective  committee  of  three  (3)  members.  Members 
appointed  to  serve  on  such  committee  shall  be  residents  of  the  county 
engaged  in  the  business  of  raising  cattle.  If  there  be  in  the  county  any 
organization  of  cattle  growers  the  county  commissioners  shall  give  prefer- 
ence to  names  submitted  by  any  such  group  for  appointment  to  such  com- 
mittee. The  term  for  which  said  committee  members  shall  be  appointed 
shall  be  two  (2)  years  with  two  (2)  members  of  the  first  committee  named 
to  serve  for  two  (2)  years,  one  (1)  member  to  serve  for  one  (1)  year. 
Members  of  such  committee  shall  receive  no  remuneration  or  reimburse- 
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merit  for  expenses  for  serving  on  said  committee.  By  "organization  of 
cattle  growers"  as  used  in  this  section  is  meant  any  group  or  organization 
holding  regular  meetings  at  least  annually,  having  officers,  and  composed 
predominantly  of  cattle  growers  resident  in  the  county,  with  its  member- 
ship open  to  cattle  growers  willing  to  abide  by  its  governing  rules  or 
bylaws,  and  its  general  purpose  being  the  promotion  of  the  interests  of 
its  members  in  matters  pertaining  to  the  cattle  or  livestock  industry, 
provided,  however,  that  if  owners  of  sheep  in  the  county  desire  to  come 
under  the  provisions  of  this  act  in  co-operation  with  owners  of  cattle,  they 
shall  file  a  like  petition  to  that  set  out  herein  for  owners  of  cattle,  and  in 
such  case  at  least  one  member  of  said  livestock  protective  committee  shall 
be  a  sheep  grower,  and  where  the  word  "cattle"  appears  in  this  act  it  shall 
be  deemed  to  comprehend  also  the  word  "sheep";  provided,  that  owners 
of  sheep  alone  may  form  a  county  livestock  protective  committee,  in  which 
case  the  word  "cattle"  as  in  this  act  contained  shall  be  considered  as  if 
it  were  the  word  "sheep" ;  and  provided  further,  that  the  levy  as  provided 
in  section  46-2704  hereof  shall,  in  the  case  of  sheep,  not  exceed  five  cents 
(5c)  per  head. 

History:    En.  Sec.  1,  Ch.  168,  L.  1953.  Collateral   References 

Counties®^].1/*!. 

20  C.J.S.   Counties  §49. 

46-2702.  Organization  of  committee — officers — meetings.  Said  county 
livestock  protective  committee  shall  upon  appointment,  and  annually  there- 
after, organize  by  election  of  a  chairman  and  a  secretary.  Meetings  of  the 
committee  shall  be  held  at  the  call  of  the  chairman  or  any  two  members 
of  the  committee.  Minutes  of  all  meetings  of  the  committee  shall  be  kept 
by  the  secretary.  Such  minutes  shall  be  presented  at  the  ensuing  meeting 
of  the  committee  and  upon  approval  thereof  shall  be  signed  by  the  chair- 
man and  secretary,  and  immediately  thereafter  deposited  with  the  county 
clerk  and  recorder,  and  kept  available  for  public  inspection. 
History:    En.  Sec.  2,  Ch.  168,  L.  1953. 

46-2703.  Powers  and  duties  of  committee.  Said  county  livestock 
protective  committee  shall  have  power,  and  it  is  hereby  made  the  duty  of 
such  committee,  to  advise,  assist  and  co-operate  with  the  Montana  livestock 
commission,  the  board  of  county  commissioners,  the  sheriff  and  all  other 
public  officials  or  police  officers  having  duties  pertaining  to  hide  and  brand 
inspection,  apprehension  of  livestock  rustlers  and  the  prevention  of  rust- 
ling, enforcement  of  laws  governing  the  movement  and  sale  of  livestock, 
the  treatment  and  prevention  of  livestock  diseases  and  such  other  matters 
as  are  of  interest  and  value  to  the  livestock  industry  in  the  county. 
History:    En.  Sec.  3,  Ch.  168,  L.  1953. 

46-2704.  Tax  levy — special  fund.  Said  county  livestock  protective  com- 
mittee may  recommend  to  the  board  of  county  commissioners  the  levy  of 
a  tax  in  an  amount  not  to  exceed  twenty-five  cents  (25c)  per  head  on  all 
assessable  cattle  in  the  county  on  the  first  Monday  of  March  and  the  board 
of  county  commissioners  shall  thereupon  be  empowered  to  levy  such  lax, 
to  be  collected  as  other  taxes  on  personal  property,  and  when  collected  to 
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be  deposited  by  the  county  treasurer  in  a  special  fund  to  be  known  as  the 
stockmen's  special  deputy  fund,  together  with  any  other  funds  made  avail- 
able from  county,  state,  federal  or  private  sources  for  the  purposes  of  this 
act. 

History:    En.  Sec.  4,  Ch.  168,  L.   1953; 
amd.  Sec.  1,  Ch.  10,  L.  1955. 

46-2705.  Special  livestock  deputy — duties — compensation.  Said  county 
livestock  protective  committee  may  recommend  to  the  board  of  county 
commissioners  the  appointment  of  a  special  livestock  deputy,  satisfactory 
to  the  Montana  livestock  commission  and  the  sheriff,  whose  duties  shall  be 
to  assist  said  Montana  livestock  commission  and  said  sheriff  in  the  enforce- 
ment of  hide  and  brand  inspection  laws,  and  laws  governing  the  movement 
and  sale  of  livestock  and  the  treatment  and  prevention  of  livestock 
diseases,  laws  pertaining  to  the  apprehension  of  livestock  rustlers  and  the 
prevention  of  rustling,  and  such  other  laws  as  may  exist  of  particular 
concern  to  the  livestock  industry  of  the  county,  particularly  as  to  cattle. 
Such  special  livestock  deputy  may  receive  a  commission  from  the  Montana 
livestock  commission  and  appointment  as  a  deputy  from  the  sheriff  of  the 
county,  and  shall  give  such  bond  for  the  faithful  performance  of  his  duties 
as  may  be  required  from  officers  performing  similar  duties.  Such  special 
livestock  deputy  shall  receive  compensation  for  his  services  and  for  mileage 
traveled  in  the  performance  of  his  duties  in  an  amount  set  by  the  board 
of  county  commissioners,  upon  the  recommendation  of  the  committee,  to 
be  paid  from  said  stockmen's  special  deputy  fund  and  from  the  county 
general  fund  in  the  proportions  set  by  the  board  of  county  commissioners. 
History:    En.  Sec.  5,  Ch.  168,  L.  1953. 

46-2706.  Discontinuing  county  livestock  protective  committee.  Upon 
receipt  of  a  petition  or  petitions  signed  as  provided  in  section  46-2701,  the 
board  of  county  commissioners  may  discontinue  said  county  livestock 
protective  committee,  provided,  however,  that  such  action  in  discontinuing 
said  committee  shall  not  affect  any  levy  made  prior  to  the  receipt  of  such 
petition  or  petitions,  and  the  proceeds  of  any  levy  made  shall  be  used  for 
the  purposes  as  in  this  act  set  out. 
History:    En.  Sec.  6,  Ch.  168,  L.  1953. 

46-2707.  Co-operation  with  committee  by  adjoining  county.  The  board 
of  county  commissioners  of  any  county  adjoining  a  county  availing  itself 
of  the  provisions  of  this  act  may  co-operate  in  the  administration  of  this 
act. 

History:    En.  Sec.  7,  Ch.  168,  L.  1953. 

46-2708.     County  may  defray  part  of  expenses  of  administering  the  act. 

Nothing  in  this  act  shall  be  construed  to  limit  or  deprive  the   board  of 
county  commissioners  to  participate  in  defraying  a  part  of  the  expense 
of  the  administration  of  this  act. 
History:    En.  Sec.  8,  Ch.  168,  L.  1953. 
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CHAPTER  27 
CONTROL  OF  NOXIOUS  RODENT  PESTS 

Section    3-2701.  Livestock  commission  to  co-operate  with  department  of  interior. 

3-2702.  Expenditures  authorized. 

3-2703.  Appropriation. 

3-2704.  Purchase  of  supplies — sale — rodent  control  fund. 

3-2701.     Livestock  commission  to  co-operate  with  department  of  interior. 

The  state  of  Montana  livestock  commission  is  hereby  authorized  and  di- 
rected to  co-operate  with  the  United  States  department  of  the  interior,  fish 
and  wildlife  service,  in  the  control  and  destruction  of  jack  rabbits,  prairie 
dogs,  ground  squirrels,  pocket  gophers,  rats,  mice,  and  other  rodents  and 
related  animals  in  this  state  that  are  injurious  to  agriculture,  other  indus- 
tries, and  the  public  health  in  accordance  with  organized  and  systematic 
plans  of  the  fish  and  wildlife  service  covering  the  control  of  such  noxious 
rodents  and  related  animals ;  and  for  this  purpose  to  enter  into  written 
agreements  with  the  fish  and  wildlife  service  covering  the  methods  and  pro- 
cedures to  be  followed  in  the  control  and  destruction  of  such  noxious  rodents 
and  related  animals,  the  extent  of  supervision  to  be  exercised  by  either  or 
both  the  state  of  Montana  livestock  commission  and  the  fish  and  wildlife 
service,  and  the  use  and  expenditure  of  funds  hereinafter  appropriated : 
Provided,  that  state  of  Montana  livestock  commission,  in  co-operation  with 
the  fish  and  wildlife  service,  is  authorized  also  to  enter  into  co-operative 
agreements  with  other  governmental  agencies,  and  counties,  associations, 
corporations,  or  individuals  when  such  co-operation  is  deemed  to  be  neces- 
sary to  promote  the  control  and  destruction  of  noxious  rodents  and  related 
animals. 

History:    En.  Sec.  1,  Ch.  136,  L.  1949. 

3-2702.  Expenditures  authorized.  The  state  of  Montana  livestock  com- 
mission is  hereby  authorized  to  make  such  expenditures  for  equipment, 
materials,  supplies,  and  other  expenses,  including  expenditures  for  personal 
services,  as  may  be  necessary  to  execute  the  functions  imposed  upon  it  by 
this  act. 

History:    En.  Sec.  2,  Ch.  136,  L.  1949. 

3-2703.     Appropriation.     For  the  purpose  of  carrying  out  the  provisions 
of  this  act,  the  sum  of  twenty  thousand  dollars  ($20,000.00)  per  annum  is 
hereby  appropriated  out  of  the  general  funds  in  the  state  treasury. 
History:    En.  Sec.  3,  Ch.  136,  L.  1949. 
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3-2704  AGRICULTURE,    HORTICULTURE    AND   DAIRYING 

3-2704.  Purchase  of  supplies — sale — rodent  control  fund.  In  addition 
to  the  expenditures  hereinbefore  authorized  the  state  of  Montana  livestock 
commission  is  authorized  to  purchase  rodent  control  supplies,  including 
rodent  baits,  for  the  use  of  co-operating  governmental  agencies,  and  coun- 
ties, associations,  corporations,  or  individuals  in  the  control  of  noxious 
rodents  and  related  animals,  and  to  make  these  supplies  and  baits  available 
to  such  co-operators  at  approximate  cost.  The  receipts  from  the  sale  of  such 
supplies  and  rodent  baits  shall  be  credited  to  a  "rodent  control  fund,"  which 
fund  is  hereby  established,  and  said  fund  shall  be  made  permanently  avail- 
able and  is  hereby  appropriated  for  expenditure  by  the  state  of  Montana 
livestock  commission  in  the  same  manner  as  herein  provided  in  section 
3-2702. 

History:    En.  Sec.  4,  Ch.  136,  L.  1949. 
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TITLE  52 

MORTGAGES 


CHAPTER  3 
MOETGAGES  OF  PERSONAL  PROPERTY 

Section  52-301.  Chattel  mortgages — interest  which  may  be  mortgaged — existing  debts 
preferred — contents — preferred  lien. 

52-302.     Execution — affidavit  of  good  faith — copy  of  mortgage  and  receipt. 

52-303.  Execution  of  mortgage  by  firm  of  general  partners — affidavit  of  good 
faith   in   case   of    corporations. 

52-304.     Filing  of  mortgages  in  office  of  county  clerk. 

52-305.     Duration  of  liens. 

52-306.     Renewal  of  mortgages — affidavit. 

52-307.     Filing  of  affidavit — how  construed  with  respect  to  foreclosure. 

52-308.     Payment  of  mortgaged  debt  by  subsequent  mortgagees,   subrogation. 

52-309.     Attachment  of  mortgaged  personal  property. 

52-310.     Certified  copy  of  mortgage  as  evidence. 

52-311.     To  what  instruments  act  applies. 

52-312.  Foreclosure  of  mortgages — by  action — by  sale  of  property — indemnity 
bond  and  notice  of  sale. 

52-313.     Sales — commencement  and  postponement. 

52-314.     Report  of  sales,  and  filing  thereof. 

52-315.     Acknowledgment    of   satisfaction    of   mortgage. 

52-316.     Mortgage   on   growing   crop,   and  the   lien   thereof. 

52-317.     Increase  may  be  covered  by  chattel  mortgage  of  livestock. 

52-318.  Removal  or  selling  of  mortgaged  property — when  misdemeanor — when 
felony. 

52-319.  Notices  of  chattel  mortgages  on  livestock,  renewals,  assignments  and 
satisfactions  to  be  filed  by  recorder  of  marks  and  brands — lists  to  be 
furnished  stock  inspectors — livestock  markets  not  liable  for  mort- 
gages when  notice  thereof  not  filed. 

52-320.     Contents  of  notices. 

52-321.     Duty  of  mortgagees  to  file  satisfactions  of  mortgages. 

52-322.     Fees— disposal  of. 

52-323.  Brand  recorder  or  livestock  commission  not  responsible  for  collection 
or  payment  of  money  under  mortgages. 

52-301.  (8275)  Chattel  mortgages — interest  which  may  be  mortgaged — 
existing  debts  preferred — contents — preferred  lien.  Any  interest  in  per- 
sonal property  which  is  capable  of  being  transferred  may  be  mortgaged. 
Such  property  or  interest  may  be  mortgaged  to  secure  existing  debts,  to 
secure  debts  created  simultaneously  with  the  execution  of  the  mortgage, 
and  to  secure  advances  then  in  contemplation  but  to  be  made  in  the  future. 
The  total  amount  of  all  future  advances  contemplated  and  to  be  subject  to 
mortgage  protection  must  be  stated  in  the  mortgage,  provided  the  mort- 
gagee may  reserve  the  right,  at  the  mortgagee's  option,  to  refuse  to  make 
all  or  any  part  thereof.  The  lien  for  said  stated  amount  of  said  future 
advances  shall  have  priority  to  the  same  extent  as  if  the  amount  thereof 
had  been  actually  advanced  by  the  mortgagee  to   the  mortgagor  at   the 

145 


52-301 


MORTGAGES 


time  of  the  execution  of  the  mortgage.  The  mortgagee  shall,  upon  demand 
of  the  mortgagor  or  a  creditor,  furnish  a  statement  of  all  such  advances 
and  amounts  paid  on  the  principal  sum  secured,  provided  such  statement 
shall  not  impair  or  affect  the  lien  created  for  all  advances.  Upon  receipt 
of  such  statement,  or  at  any  other  time  following  the  execution  and  delivery 
of  the  mortgage,  the  mortgagor  may  deliver  written  notice,  duly  acknowl- 
edged, to  the  mortgagee  plainly  stating  that  the  mortgagor  does  not  de- 
sire to  request  or  apply  for  any  future  advances  if  none  have  been  allowed, 
or  for  any  further  advances  if  additional  advances  have  in  fact  been  there- 
tofore allowed  under  the  mortgage,  clearly  identifying  the  mortgage  by 
reference  to  its  date,  the  parties  thereto  and  the  principal  amount  of  the 
original  indebtedness  and  the  limit  placed  on  contemplated  future  ad- 
vances, if  allowed.  Upon  the  filing  of  such  written  notice  by  the  mortgagor 
in  the  county  and  counties  where  the  mortgage  is  filed,  the  lien  of  the 
mortgage  shall  continue  to  have  priority,  but  only  for  the  aggregate 
amount  of  the  indebtedness  then  existing,  including  any  advances  thereto- 
fore made,  interest  due  and  other  charges  as  evidenced  by  the  original 
loan-contract,  and  indebtedness  thereafter  accumulating  on  such  basis, 
exclusive  of  any  other  future  advances  originally  contemplated.  Any  lien 
entitled  to  actual  priority  over  the  lien  of  mortgage  by  force  of  any  express 
provision  of  the  laws  of  this  state  shall  continue  to  have  priority  to  the 
extent  prescribed  by  law. 

History:  Earlier  acts  concerning  chattel 
mortgages  were  Sees.  1-8,  pp.  339  and  340, 
Bannack  Stat.;  re-en.  as  Sees.  1-9,  pp.  526 
and  527,  Cod.  Stat.  1871;  re-en.  with  addi- 
tion of  one  section  relative  to  disposal  of 
mortgaged  property  as  Sees.  899-908,  5th 
Div.  Rev.  Stat.  1879;  repealed  and  new 
law  en.  as  Sees.  1-14,  pp.  3-6,  L.  1881;  amd. 
as  Sees.  1  and  2,  p.  54,  L.  1885.  The  fore- 
going as  amd.  "by  act  of  March  5,  1887, 
and  March  10,  1887,  appeared  as  Sees. 
1538-1555,  5th  Div.  Oomp.  Stat.  1887; 
superseded  by  Sees.  3860-3876,  Civ.  C.  1895. 

This  section  en.  Sec.  3860,  Civ.  C.  1895; 
re-en.  Sec.  5757,  Rev.  C.  1907;  re-en.  Sec. 
1,  Ch.  86,  L.  1913;  re-en.  Sec.  8275,  R.  C.  M. 
1921;  amd.  Sec.  1,  Ch.  32,  L.  1923;  amd. 
Sec.  1,  Ch.  116,  L.  1925;  amd.  Sec.  1,  Ch. 
149,  L.  1949.  Cal.  Civ.  C.  Sees.  2955-2973. 

Cross-References 

Agisters'   liens,   priority,    sec.   45-1106. 

Motor  vehicles,  mortgage  filed  with 
registrar,  sec.  53-110. 

Kailroad  equipment,  mortgage  on,  re- 
cording, sec.  72-303. 

Eange  stock,  acquiring  possession  un- 
der mortgage,  sec.  93-4344. 

Eemoval  of  mortgaged  property,  penalty, 
sec.  94-1811. 

Crops  Not  in  Existence 

A  mortgage  on  a  crop  not  yet  in  exist- 
ence but  to  be  produced  by  the  tenant 
mortgagor  after  acquisition  of  the  right 
to  produce   crops  thereon  is  an  executory 


contract  which  will  become  binding  only 
in  the  event  the  mortgagor  brings  such 
crop  into  existence  and  subject  to  de- 
feasance upon  his  failure  to  do  so,  and  if 
shown  to  have  been  in  existence  on  a  cer- 
tain day,  the  lien  of  the  mortgage  at- 
tached at  some  time  after  its  filing  and 
before  said  day.  First  Nat.  Bank  of  Co- 
lumbus v.  Coit,  79  M  468,  478,  257  P  469. 

Future  Advances  Secured 

A  chattel  mortgage,  which  by  its  terms 
was  to  be  security  for  future  advances 
also,  was  security  for  future  loans  so  that 
attachment  will  not  lie  in  an  action  based 
on  the  default  of  the  later  loan,  since  the 
debt  was  secured.  The  chattel  mortgage 
was  plain  and  unambiguous  and  needed 
no  construction  so  that  parol  evidence 
which  tended  to  vary  or  alter  the  terms 
of  the  written  mortgage  was  required  to 
be  disregarded.  First  Nat.  Bank  of  Plains 
v.  Green  Mt.  Soil  Conservation  District, 
130  M  1,  293  P  2d  289. 

Purchaser  under  Conditional  Sales  Con- 
tract 

The  purchaser  of  personal  property  un- 
der a  conditional  sale  contract  whereby 
title  was  reserved  in  the  seller  until  full 
payment  made  had  a  mortgageable  inter- 
est. Hoeller  v.  Moog  et  al.,  60  M  74,  80,  198 
P  367. 

Purpose 

The  provisions  governing  the  mortgaging 
of  personal  property  are  for  the  protection 
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of  creditors  and  subsequent  purchasers  and 
encumbrancers  in  good  faith  for  value. 
Rairden  v.  Hedrick,  46  M  510,  514,  129  P 
498. 

Sale  or  Mortgage  as  Jury  Question 

Whether  a  transaction  was  intended  as 
a  sale,  or  merely  as  security  for  a  loan, 
is  a  question  of  fact,  and  is  properly  sub- 
mitted to  the  jury.  Rairden  v.  Hedrick, 
46  M  510,  516,  129  P  498. 

Subsequently  Acquired  Property  Mort- 
gageable 

Subsequently  to  be  acquired  personal 
property  may  be  mortgaged,  provided  it 
is  such  as  is  capable  of  delivery,  and  such 
as  may  be  taken  possession  of  by  the  mort- 
gagee upon  its  acquisition  by  the  mortga- 
gor. Security  State  Bank  v.  Mariette,  69 
M  536,  539,  223  P  114. 


References 

Cited  or  applied  as  section  3860,  Civil 
Code,  in  Noyes  v.  Ross,  23  M  425,  440,  59 
P  367;  as  section  5757,  Revised  Codes,  in 
Isbell  v.  Slette,  52  M  156,  162,  155  P  503; 
First  Nat.  Bk.  v.  Montana  Emporium  Co., 
59  M  584,  593,  197  P  994;  Samuell  v.  Moore 
Mercantile  Co.  et  al.,  62  M  232,  236,  204 
P  376;  Hackney  v.  Birely,  67  M  155,  160, 
215  P  642;  Yale  Oil  Co.  v.  Sedlacek  et  al., 
99  M  411,  43  P  2d  887. 

Collateral  References 

Chattel  MortgagesC=53. 
14   C.J.S.    Chattel   Mortgages   §  22. 
10    Am.    Jur.    733,    Chattel    Mortgages, 
§§  24   et   seq. 

Chattel  mortgage  on  livestock  as  cov- 
ering animals  subsequently  acquired  by 
means  other  than  natural  increase  by 
generation.  1  ALR  554. 


52-302.  (8276)  Execution — affidavit  of  good  faith — copy  of  mortgage 
and  receipt.  A  mortgage  of  personal  property  must  be  signed  by  the  mort- 
gagor, and  be  acknowledged  by  the  mortgagor  before  some  officer  qualified 
to  take  acknowledgments,  and  every  such  mortgage  must  have  attached 
thereto  the  affidavit  of  the  mortgagee,  his  agent,  attorney,  or  other  repre- 
sentative, that  the  same  is  made  in  good  faith  to  secure  the  amount  named 
therein,  and  without  any  design  to  hinder,  delay,  or  defraud  creditors; 
and  where  there  are  two  or  more  mortgagees  named  in  a  mortgage,  whether 
copartners  or  otherwise,  any  one  of  said  mortgagees  may  make  such  affi- 
davit on  behalf  of  all  the  mortgagees  named  therein.  And  every  mortgagee 
must  surrender  without  cost  to  the  mortgagor,  at  the  time  of  the  execution 
of  the  mortgage,  a  correct  copy  of  the  original  mortgage  so  signed,  with 
acknowledgments  shown  thereon.  And  the  mortgagor  must  surrender  to 
the  mortgagee  a  receipt,  which  shall  be  attached  to  the  original  mortgage, 
showing  that  the  mortgagee  has  surrendered  to  him  a  copy  of  such  mort- 
gage, and  said  receipt  must  accompany  the  mortgage  when  presented  to 
the  clerk  and  recorder  and  filed  therewith.  Otherwise  said  mortgage  shall 
not  be  filed  as  a  chattel  mortgage  by  the  clerk  and  recorder. 

encumbrance  upon  the  land  where  the 
crops  are  to  be  grown.  Isbell  v.  Slette,  52 
M  156,  163,  155  P  503. 


History:  Ap.  p.  Sec.  3861,  Civ.  C.  1895; 
re-en.  Sec.  5758,  Rev.  C.  1907;  amd.  Sec. 
2,  Ch.  86,  L.  1913;  amd.  Sec.  1,  Ch.  183, 
L.  1919;  re-en.  Sec.  8276,  R.  C.  M.  1921. 

Absence  of  Affidavit  of  Good  Faith 

Where  one  takes  a  second  mortgage  on 
chattels  with  actual  notice  of  the  exist- 
ence of  the  prior  lien,  the  fact  that  the 
first  mortgage  did  not  have  an  affidavit 
of  good  faith  attached  thereto  does  not 
render  the  second  mortgage  superior  to 
the  first  one.  Fergus  Co.  v.  First  State  Bk. 
of  Helena,  67  M  1,  213  P  1114. 

Crop  Mortgage  Not  Encumbrance  on 
Land 

A  chattel  mortgage  upon  crops  there- 
after to  be  planted  cannot  operate  as  an 


Failure  of  Signature  or  Jurat  of  Officer 
Fatal 

A  statement,  signed  by  all  the  parties 
to  a  chattel  mortgage,  but  the  jurat  of 
which  does  not  bear  the  signature  or  seal 
of  the  officer  before  whom  it  was  sworn 
to,  is  not  a  sufficient  compliance  with  the 
statute.  Reynolds  v.  Fitzpatrick,  23  M  ">::. 
59,  57  P  452. 

Filing  Requirements   Strictly   Construed 

The  statutory  requirements  intended  to 
protect  the  lien  of  a  chattel  mortgagee  on 
the  mortgaged  property  against  attaching 
creditors — such  as  that  the  mortgagor's  re- 
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ceipt  of  a  copy  of  the  mortgage  from  the 
mortgagee  shall  be  attached  to  the  mort- 
gage before  it  is  entitled  to  filing — must 
be  strictly  followed.  Doering  v.  Selby  75 
M  416,  421,  244  P  485. 

Under  the  rule  that  an  instrument  not 
entitled  to  record,  though  actually  re- 
corded, does  not  impart  any  constructive 
notice  whatever,  where  a  chattel  mort- 
gage was  not  entitled  to  filing  because  of 
the  absence  of  a  receipt  attached  thereto 
showing  that  the  mortgagee  had  surren- 
dered to  the  mortgagor  a  copy  of  the 
mortgage,  its  filing  imparted  no  notice  to 
the  conditional  vendor  of  the  property, 
mortgaged  by  the  vendee  after  the  sale, 
and  the  contract  of  sale  was  properly  ad- 
mitted in  evidence  in  defense  to  an  action 
for  the  conversion  of  the  property  taken 
by  defendant  vendor  under  the  provisions 
of  the  contract  upon  condition  broken. 
Doering  v.  Selby,  75  M  416,  421,  244  P  485. 

Notice  to  Lessee 

The  purpose  of  filing  a  chattel  mortgage 
is  to  protect  only  bona  fide  creditors  and 
subsequent  purchasers  or  encumbrancers; 
the  filing  imparts  notice  only  to  such  per- 
sons. The  filing  of  a  chattel  mortgage  on 
crops  to  be  grown  on  land  of  the  mort- 
gagor, in  the  following  season,  does  not 
give  his  lessee  constructive  notice  of  the 
mortgage.  Isbell  v.  Slette,  52  M  156,  163, 
155  P  503. 

Subpurchaser  without  Notice 

A  bona  fide  subpurchaser  of  chattels 
takes  free  from  the  lien  of  an  unrecorded 
mortgage,  though  the  first  purchaser  had 
notice.  John  Caplice  Co.  v.  Beaucharnp,  22 
M  258,  261,  56  P  278. 

Substantial  Compliance  as  to  Affidavit 
of  Good  Faith  Sufficient 

In  the  absence  of  a  statute  requiring 
an  affidavit  to  be  signed  by  the  affiant,  the 
affidavit  will  be  held  sufficient  though 
not  signed,  if  it  appears  by  the  certificate 
of  a  competent  attesting  officer  that  af- 
fiant made  oath  thereto.  International 
Harvester  Co.  v.  Embody,  89  M  402,  298 
P  348. 

In  an  action  for  the  conversion  of  chattel 
mortgaged  property  against  a  sheriff  who 
sold  the  property  on  execution  and  in 
which  the  defense  was  that  the  mortgage 
was  invalid  on  the  ground  that  the  mort- 
gagee's agent  had  failed  to  sign  his  name 
to  the  affidavit  of  good  faith  attached  to 
the  mortgage,  although  he  had  written  it 
at  the  head  thereof,  it  appearing  that  the 
notary  public  had  administered  the  oath 
to  the  agent  and  then  certified  to  that 
fact,  the  affidavit  was  sufficient.  Inter- 
national Harvester  Co.  v.  Embody,  89  M 
402,  298  P  348. 


Substantial  Compliance  as  to  Receipt 
Sufficient 

This  section  provides  that  in  order  to 
entitle  a  chattel  mortgage  to  be  filed  it 
must  have  attached  thereto  a  receipt  show- 
ing that  the  mortgagor  received  a  copy 
of  the  mortgage.  A  receipt  appeared  im- 
mediately below  the  signature  of  the  mort- 
gagor and  above  the  acknowledgment  and 
affidavit  of  good  faith  and  recited  that 
a  "true,  full  and  complete  copy  of  the 
foregoing  mortgage"  had  been  received. 
The  statute  must  be  liberally  construed, 
and,  the  contention  that  the  mortgage  was 
not  entitled  to  be  filed  because  the  receipt 
referred  only  to  what  preceded  it  in  point 
of  arrangement  and  not  to  what  followed 
and  was  therefore  incomplete  has  no  merit, 
and  the  mortgage  conformed  substantially 
to  the  above  requirement.  Swords  v.  Occi- 
dent Elevator  Co.,  72  M  189,  191  et  seq., 
232  P  189. 

Valid  between  Parties  Even  Though  De- 
fective 

While  under  this  section  a  defective 
chattel  mortgage  is  not  entitled  to  record, 
it  is  valid  as  between  the  parties.  Han- 
sen et  al.  v.  Johnson  et  al.,  90  M  597,  607, 
4  P  2d  1088. 

Words  Essential  to  Affidavit  of  Good 
Faith 

In  an  affidavit  of  good  faith,  the  sev- 
eral words  "hinder,"  "delay,"  and  "de- 
fraud" are  essential  to  the  validity  of  the 
mortgage.  Eeynolds  v.  Fitzpatrick,  23  M 
52,  61,  57  P  452. 

References 

Cited  or  applied  as  section  3861,  Civil 
Code,  before  amendment,  in  Westheimer  v. 
Goodkind,  24  M  90,  99,  60  P  813;  Bennett 
Bros.  v.  Fitchett,  24  M  457,  467,  62  P 
780;  Reynolds  v.  Fitzpatrick,  28  M  170, 
176,  72  P  510;  First  Nat.  Bank  of  Butte  v. 
Beley,  32  M  291,  294,  80  P  256;  Standard 
Oil  Co.  v.  Idaho  Community  Oil  Co.,  95  M 
412,  414  et  seq.,  27  P  2d  173;  In  re  Jesse, 
286  Fed  305. 

Collateral  References 

Chattel  Mortgages<©=:>57-64. 

14  C.J.S.  Chattel  Mortgages  §§  77,  80, 
89. 

10  Am.  Jur.  763,  Chattel  Mortgages,  §§ 
72  et  seq. 

Record  of  instrument  without  or  hav- 
ing insufficient  acknowledgment  as  no- 
tice. 19  ALR  1074. 

Joining  in  subsequent  instrument  as  rati- 
fication or  estoppel  as  to  prior  ineffective 
mortgage,  deed  of  trust  or  similar  encum- 
brance. 7  ALR  2d  333. 
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Effect  of  supplying  description  of  prop-  gage   on   farm   equipment,   machinery,   im- 

erty    conveyed    after    manual    delivery   of  plements,  and  the  like.    32  ALR  2d  929. 
mortgage.  11  ALR  2d  1372.  Sufficiency    of    chattel    mortgagee's    affi- 

Sufficiency    of    description    of    property,  davit  as  to  statement  of  consideration.  45 

as   against   third  person,  in   chattel  mort-  ALR  2d  629. 

52-303.  (8277)  Execution  of  mortgage  by  firm  of  general  partners — 
affidavit  of  good  faith  in  case  of  corporations.  Subject  to  the  provisions  of 
the  preceding  section,  one  (1)  member  of  a  firm  of  general  partners  may 
alone  execute  a  mortgage  of  personal  property  on  behalf  of  the  firm,  to 
secure  all  existing  indebtedness  of  the  firm,  and  a  mortgage  so  executed  is 
as  valid  as  though  executed  and  made  by  all  partners.  In  case  of  a 
corporation,  the  president,  vice-president,  secretary,  assistant  secretary, 
cashier,  or  general  manager  thereof  may  execute  the  mortgage,  and  where 
the  corporation  is  the  mortgagee  they,  or  either  of  them,  or  the  agent, 
attorney  or  other  representative  thereof  may  make  the  affidavit  of  good 
faith  aforesaid. 

History:    En.    Sec.    3862,    Civ.    C.    1895;  Collateral  References 

re-en.   Sec.  5759,  Rev.   C.  1907;   amd.   Sec.  Corporations  <§=>  477(3);    Partnership  @=> 

3,  Ch.  86,  L.  1913;  re-en.  Sec.  8277,  R.  C.  M.      142  (1). 

1921;  amd.  Sec.  1,  Ch.  36,  L.  1941.  19    CJS     Corporations   §1214;    6   C.J.S. 

Partnership    §  155. 

52-304.     (8278)  Filing  of  mortgages  in  office  of  county  clerk.     Every 

mortgage   of  personal  property,   together  with  the   affidavit  hereinbefore 

mentioned,  or  a  copy  thereof  certified  to  be  correct  by  the  officer  before 

whom  the  same  was  acknowledged  or  verified,  or  by  the  county  clerk  and 

recorder  with  whom  it  is  filed,  must  be  filed  in  the  office  of  the  county 

clerk  and  recorder  of  the  county  where  the  property  was  situated  at  the 

time  of  the  execution  of  the  mortgage,  and  the  county  clerk  and  recorder 

must,  on  receipt  of  such  mortgage  or  certified  copy,  endorse  thereon  the 

time  of  receiving  the  same,  and  file  and  keep  the  same  in  his  office  for  the 

inspection  of  all  persons,  and  shall  enter  in  a  book,  properly  ruled  and  kept 

for  that  purpose,  the  names  of  all  parties,  the  names  of  the  mortgagors 

alphabetically  arranged,  the  consideration  thereof,   and  the   date   of  the 

maturity  and  the  filing  of  the  same. 

History:    En.    Sec.    3864,    Civ.    C.    1895;  Construction    and   application    of    statu- 
re-en.  Sec.  5761,   Rev.   C.   1907;    amd.   Sec.  tory  provisions   respecting  registration   of 

4,  Ch.  86,  L.  1913;   re-en.  Sec.  8278,  R.  C.  mortgages  on  personal  property  in  case  of 
M.  1921.  residents  of  other  states.  10  ALR  2d  764. 

„  f  Motor    vehicle     certificate     of    title    or 

similar  document  as,  in  hands  of  one  other 

Hackney  v.  Birely,   67  M   155,   160,  215  than    legal    owner,    indicia    of    ownership 

P    642;    National   Life   Ins.   Co.   v.  Baker,  justifying     reliance     by     subsequent     pur- 

94  M   600,   604,   23   P   2d   1098;    Standard  chaser  or  mortgagee  without  actual  notice 

Oil    Co.   v.   Idaho    Community   Oil   Co.,   98  of   other    recorded   mortgage.    18   ALR   2d 

M  131,  37  P  2d  660.  813> 

Collateral  References  Recording   statutes   as   affecting   chattel 

Chattel    Mort<raffes<S=>83  mortgages  of  lease  of  realty   for  term   of 

bnattei    Mortgages^8d.  3  ALR  2d  127? 

14  C.J.S.  Chattel  Mortgages  §  131.  J 

10    Am.    Jur.    769,    Chattel    Mortgages,  Priority   as   between    artisan's   lien    and 

88  82  et  seq.  chattel  mortgage,  as  affected  by  statutory 

provisions  for  recording  mortgage.  36  ALR 

Record   of   instrument   without    or   hav-      2d   240. 
ing  insufficient  acknowledgment  as  notice. 
19  ALR  1074. 
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52-305.  (8279)  Duration  of  liens.  Every  mortgage  of  personal  prop- 
erty, made,  acknowledged,  and  filed,  as  provided  by  the  laws  of  this  state, 
is  thereupon,  if  made  in  good  faith,  good  and  valid  as  against  the  creditors 
of  the  mortgagor,  or  subsequent  purchaser,  or  encumbrancers,  from  the  time 
it  is  so  filed,  and  for  the  period  of  two  years  and  sixty  days  from  and  after 
the  due  date  of  the  debt  or  obligation  thereby  secured.  A  mortgage  of 
personal  property,  executed  and  filed  as  hereinbefore  provided,  ceases  to 
be  valid  as  against  creditors  of  the  mortgagor  or  subsequent  purchaser  or 
encumbrancer  in  good  faith,  after  the  expiration  of  two  years  and  sixty 
days  from  the  due  date  of  the  debt  or  obligation  secured  thereby,  except  as 
hereinafter  provided. 


History:  En.  Sec.  1,  Ch.  81,  L.  1907; 
Sec.  5762,  Rev.  C.  1907;  amd.  Sec.  5,  Ch. 
86,  L.  1913;  amd.  Sec.  1,  Ch.  152,  L.  1919; 
re-en.  Sec.  8279,  R.  C.  M.  1921;  amd.  Sec. 
1,   Ch.   67,   L.   1961. 

Attachment  of  Property  after  Expira- 
tion of  Mortgage 

A  lien  secured  by  attachment  of  mort- 
gaged personal  property  levied  upon  after 
two  years  and  six  months  from  date  of 
filing  the  mortgage  which  had  not  been  re- 
newed was  superior  to  the  mortgage 
though  at  the  time  of  levy  the  attaching 
creditor  had  knowledge  of  the  pendency 
of  a  foreclosure  suit;  under  such  a  state 
of  facts  the  situation  of  the  creditor  was 
the  same,  under  this  section,  as  though 
the  mortgage  had  never  been  made,  though 
as  between  the  parties  to  it  the  unrenewed 
mortgage  was  good  and  valid.  Griffiths  v. 
Thrasher,  95  M  238,  244,  26  P  2d  983. 

Constructive  Notice  to  Whom 

The  filing  of  a  chattel  mortgage  imparts 
notice  to  those  creditors  of  the  mortgagor 
only,  within  the  meaning  of  this  section, 
who  are  seeking  to  enforce  their  claims 
against  the  mortgaged  property,  not  to 
those  who  are  not.  Security  State  Bk.  v. 
First  Nat.  Bk.,  78  M  389,  392,  254  P  417. 

Under  this  section,  the  filing  of  a  chat- 
tel mortgage  is  constructive  notice  only  to 
creditors  of  the  mortgagor  who  seek  to  en- 
force their  claims  against  the  mortgaged 
property,  or  subsequent  purchasers  or  en- 
cumbrancers in  good  faith  for  value; 
hence  a  landlord,  not  falling  within  either 
of  the  groups  mentioned,  in  the  absence 
of  actual  notice  of  a  mortgage  on  grow- 
ing crops,  was  not  bound  by  the  mortgage 
nor  liable  in  an  action  for  conversion  for 
taking  the  crops  on  surrender  of  the  lease, 
and  evidence  of  the  surrender  was  prop- 
erly admitted.  First  Nat.  Bank  of  Colum- 
bus v.  Coit,  79  M  468,  482,  257  P  469. 

Good  Faith  Not  Required  of  Creditors 

The  words  "in  good  faith"  found  in  the 
provision  that  a  chattel  mortgage  "ceases 
to  be  valid  as  against  creditors  of  the 
mortgagor  or  subsequent  purchaser  or  en- 


cumbrancer in  good  faith,"  after  the  ex- 
piration of  two  years  and  sixty  days  from 
its  filing,  do  not  apply  to  "creditors"  of 
the  mortgagor.  Griffiths  v.  Thrasher,  95  M 
238,  244,  26  P  2d  983. 

Subject  of  Recording 

The  record  of  a  chattel  mortgage  as  pro- 
vided by  this  section  is  equivalent  to  a 
delivery  of  the  property  by  the  mortgagor 
to  and  its  retention  by  the  mortgagee,  and 
therefore  whatever  cannot  be  delivered 
and  retained,  except  as  to  property  po- 
tentially in  being  in  which  the  mortgagor 
has  a  personal  interest,  cannot  be  placed 
of  record.  Hackney  v.  Birely,  67  M  155, 
159  et  seq.,   215  P  642. 

Subsequent  Encumbrancer 

To  constitute  one  a  subsequent  encum- 
brancer "in  good  faith,"  within  the  mean- 
ing of  this  section,  declaring  as  against 
whom  and  for  what  length  of  time  a  chat- 
tel mortgage  is  good  and  valid,  he  must 
have  acquired  a  lien  upon  the  property 
without  knowledge,  actual  or  constructive, 
of  the  existence  of  a  prior  mortgage.  Han- 
sen et  al.  v.  Johnson  et  al.,  90  M  597,  607, 
4  P  2d  1088. 

References 

Cited  or  applied  as  Sec.  5,  Ch.  86,  Laws 
1913,  in  Chester  State  Bank  v.  Minneap- 
olis  T.   M.    Co.,   58   M   44,  48,   190  P   138, 

Cited  or  applied  as  section  5762,  Revised 
Codes,  before  amendment,  in  First  Na- 
tional Bank  v.  Marshall,  51  M  224,  230, 
152  P  36  and  Cullen  v.  Reed,  220  Fed  356, 
357;  Morrison  v.  Farmers'  etc.  State  Bank, 
70  M  146,  154,  225  P  123. 

Collateral  References 

Chattel    Mortgages<©=5l35. 
14  C.J.S.  Chattel  Mortgages  §§  290,  326. 
34  Am.  Jur.  317,  Limitation  of  Actions, 
§404. 

Constitutionality,  construction,  and  ap- 
plication of  statute  modifying  or  limit- 
ing effect  of  acknowledgment,  payment, 
or  other  conditions  to  toll  or  extend  the 
period  of  limitation  with  respect  to  mort- 
gage foreclosure.  150  ALR  134. 
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52-306.  (8280)  Renewal  of  mortgages — affidavit.  Every  mortgage  of 
personal  property,  executed  and  filed  as  provided  by  the  laws  of  this  state, 
may  be  renewed  at  any  time  within  sixty  days  after  the  expiration  of  two 
years  from  the  due  date  of  such  debt  or  obligation,  in  case  such  debt  or 
obligation,  or  any  part  thereof,  be  unpaid  or  unfulfilled,  by  the  filing  of 
an  affidavit  showing  the  date  of  such  mortgage,  the  due  date  of  the  debt 
or  obligation,  the  names  of  the  mortgagor  and  mortgagee,  the  date  of  filing 
the  same,  and  the  amount  of  the  debt  justly  owing  at  the  date  of  the  making 
of  such  affidavit,  or  the  condition  of  the  obligation  then  unfulfilled,  and 
that  such  mortgage  was  neither  made  nor  renewed  to  hinder,  delay,  or 
defraud  creditors  or  subsequent  mortgagees  of  the  said  mortgagor,  which 
affidavit  must  be  subscribed  and  sworn  to  by  the  mortgagee  or  his  assignee, 
or  other  successor  in  interest;  or  if  more  than  one  mortgagee,  assignee,  or 
successor  in  interest,  such  affidavit  may  be  made  by  one  of  them  on  behalf 
of  all.  The  affidavit  may  be  made  by  the  mortgagee,  his  agent  or  attorney 
or  other  representative  of  the  mortgagee  or  his  assignee,  or  of  his  suc- 
cessor in  interest.  The  affidavit  may  be  made  in  behalf  of  the  corporation 
by  the  president,  vice-president,  secretary,  assistant  secretary,  cashier,  or 
general  manager,  and  in  case  no  such  officer  is  within  the  county  where 
the  mortgage  is  filed,  then  by  the  agent,  attorney,  or  other  representative 
of  such  corporation;  provided,  that  nothing  shall  be  so  construed  as  to 
prevent  the  mortgagee  or  his  assignee  or  successor  in  interest  or  one  of 
them,  where  there  are  more  than  one,  from  making  such  affidavit  wherever 
he  may,  whether  in  or  out  of  the  county  where  the  mortgage  is  filed,  so 
long  as  said  affidavit  is  filed  as  hereinbefore  specified.  The  affidavit  must 
be  filed  in  the  office  where  the  mortgage  therein  described  is  filed,  and 
thereupon  the  county  clerk  of  such  county,  the  registrar  of  motor  vehicles, 
or  the  Montana  livestock  commission,  as  the  case  may  be,  must  attach  such 
affidavit  to  the  mortgage  therein  described,  and  note  the  date  of  filing 
thereof  opposite  the  entry  of  the  mortgage  therein  described  in  the  book 
provided  by  law  for  the  entry  of  chattel  mortgages,  and  the  original 
mortgage  shall  then  continue  in  full  force  and  effect  for  the  period  of 
three  years  from  the  date  of  filing  said  affidavit. 

History:    En.    Sec.    2,    Ch.    81,   L.   1907;  357;    as    Sec.    6,    Ch.    86,    Laws    1913,    in 

re-en.   Sec.   5763,   Eev.  C.  1907;   amd.  Sec.  Chester  State  Bank  v.  Minneapolis  T.  M. 

6,  Ch.  86,  L.  1913;   re-en.  Sec.  8280,  R.  C.  Co.,  58  M  44,  49,   190  P   136;   Griffiths  v. 

M.  1921;   amd.  Sec.  2,  Ch.  67,  L.  1961.  Thrasher,  95  M  238,  243,  26  P  2d  983. 

Saving  Clause  Collateral  References 

Section  3  of  Ch.  67,  Laws  1961,  provided:  Chattel  Mortgages<§=^95. 

"Nothing  in  this  act  shall  be  construed  as  14    C.J.S.    Chattel    Mortgages    §  169. 

affecting    existing    chattel    mortgages    of  10    Am.    Jur.    794,    Chattel    Mortgages, 

record."  §§  122  et  seq. 

References  Sufficiency    of    chattel    mortgagee's    affi- 

Cited  or  applied  as  section  5763,  Revised  **£*  as  to  statement  of  consideration    on 

Codes,    before    amendment,    in    First    Na-  ™m™S  or  extension  of  mortgage.  45  ALR 

tional   Bank  v.  Marshall,   51   M   224,  231,  -d  678- 

152  P  36  and  Cullen  v.  Reed,  220  Fed  356, 

52-307.  (8281)  Filing  of  affidavit — how  construed  with  respect  to  fore- 
closure. The  filing  of  the  affidavit,  provided  for  in  the  next  preceding 
section,  shall  not  be  construed  to  extend  the  time  of  the  maturity  of  any 
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debt  or  the  execution  of  an  obligation  secured  by  such  mortgage,  but  the 
same  may  be  enforced,  according  to  the  conditions  thereof,  and  such  mort- 
gage foreclosed  according  to  law,  at  any  time  within  the  period  for  which 
such  mortgage  is  so  renewed,  unless  agreement  be  made  between  the  mort- 
gagor and  mortgagee  extending  the  time  of  payment  of  such  debt  or  ful- 
fillment of  such  obligation,  in  which  case  the  mortgage  may  be  foreclosed 
at  any  time  after  the  expiration  of  the  time  fixed  by  such  agreement  within 
the  period  limited  by  law  for  the  foreclosure  of  mortgages. 

History:    En.    Sec.    3867,    Civ.   C.    1895;       baum  Bros.  &  Co.  v.  Ryan  Bros.  Co.,  33  M 

re-en.  Sec.  5764,  Rev.  C.  1907;  amd.  Sec.  7,      424,   428,    84   P    1120.   See   First   National 

Ch.  86,  L.  1913;  re-en.  Sec.  8281,  R.  C.  M.      Bank  v.  Marshall,  51  M  224,  230,  152  P  36. 

1921. 

Time  Fixed  in  Affidavit 

Strict  Compliance  Required  The    time    fixed    in    an    affidavit    of    re- 

The  statute  relative  to  the  renewal  and  newal    of   a    chattel    mortgage    makes    the 

extension  of  a  chattel  mortgage  by  means  utmost  limit  of  the  life  of  the  mortgage 

of  an  affidavit  executed  and  filed  by  the  lien  as  against  attaching  creditors  of  the 

mortgagee  must  be  strictly  followed  in  or-  mortgagor.     Rosenbaum     Bros.     &     Co.     v. 

der  to  acquire  any  right  under  it.  Rosen-  Ryan  Bros.  Co.,  33  M  424,  430,  84  P  1120. 

52-308.  (8282)  Payment  of  mortgaged  debt  by  subsequent  mortgagees, 
subrogation.  Any  mortgagee  of  personal  property  upon  which  a  prior 
mortgage  exists  may,  at  any  time  during  the  existence  of  such  mortgage, 
pay  the  amount  of  the  debt  and  interest  owing  and  secured  thereby,  or  de- 
posit the  full  amount  thereof  with  the  county  clerk  of  the  county  wherein 
such  affidavit  and  mortgage  are  filed,  subject  to  the  order  of  the  mortgagee, 
his  legal  representatives  or  assigns,  and  the  receipt  or  duplicate  receipt  for 
such  payment  or  deposit  shall  be  filed  in  said  office  and  attached  to  such 
mortgage,  and  thereby  such  subsequent  mortgagee  shall  be  subrogated  to 
all  the  rights  of  the  prior  mortgagee  under  such  mortgage. 
History:    En.    Sec.   3868,   Civ.   C.    1895;  Collateral  References 

re-en.  Sec.  5765,  Rev.  C.  1907;  amd.  Sec.  8,  Subrogation<©=>17. 

Ch.  86,  L.  1913;  re-en.  Sec.  8282,  R.  C.  M.  83  CJ-<S>  Subrogation  8  36. 

1921.  *  S 

52-309.  (8283)  Attachment  of  mortgaged  personal  property.  Personal 
property  mortgaged  may  be  taken  on  attachment  or  execution  issued  at  the 
suit  of  a  creditor  of  the  mortgagor;  but  before  the  property  is  so  taken, 
the  officer  must  pay  or  tender  to  the  mortgagee  the  amount  of  the  mort- 
gage debt  and  interest,  or  must  deposit  the  same  with  the  county  treasurer 
of  the  county  in  which  the  mortgage  is  filed,  payable  to  the  order  of  the 
mortgagee ;  and  when  the  property  then  taken  is  sold  under  process,  the 
officer  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with  interest 
from  the  date  of  such  payment ;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  sales  under 
execution  are  applied  in  other  cases. 

The  holder  of  any  chattel  mortgage  of  record  shall,  upon  fifteen  days' 
notice  in  writing  served  upon  him  in  person  by  any  creditor  of  the 
mortgagor  seeking  to  satisfy  a  judgment  or  demand  of  such  creditor 
against  the  mortgagor,  be  required  to  make  and  file  in  the  office  of  the 
county  clerk  and  recorder  of  the  county  in  which  the  property  is  situated, 
or  in  which  the  mortgage  is  filed,  an  affidavit  showing  the  amount  of  the 
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indebtedness  then  actually  due  and  owing  to  the  mortgagee,  and  such 
affidavit  shall  state  the  amount  of  the  original  obligation  for  which  the 
chattel  mortgage  was  given  as  security,  and  all  additional  advancements 
of  money  or  property  on  the  principal  obligation  since  the  date  of  the 
execution  of  the  mortgage,  and  all  payments  of  whatsoever  kind,  whether 
on  principal  or  interest,  made  by  the  mortgagor  to  the  date  of  the  execution 
of  such  affidavit  by  the  mortgagee,  and  showing  the  balance  then  remaining 
due  and  unpaid  to  the  mortgagee.  If  within  fifteen  days  from  the  service 
of  any  such  demand  in  writing  on  the  mortgagee  by  any  creditor  of 
the  mortgagor  the  mortgagee  shall  fail,  refuse,  or  neglect  to  file  the 
affidavit  herein  required,  the  mortgage  shall  be  of  no  force  or  effect  as 
against  such  creditor  upon  the  seizure  of  any  such  personal  property 
on  attachment  or  execution.  In  the  event  the  amount  shown  to  be  due 
is  paid  to  the  county  treasurer,  or  to  the  mortgagee,  in  satisfaction  of 
the  mortgage  by  any  attaching  or  execution  creditor  against  the  mortgagor, 
the  mortgagee  shall  be  required  to  surrender  to  the  county  treasurer  the 
note  or  other  evidence  of  indebtedness,  secured  by  the  chattel  mortgage, 
and  pay  any  amount  of  tax  due  the  state  or  county  thereon  at  such  time 
which  said  note  or  other  evidence  of  indebtedness  shall  be  delivered  by 
the  mortgagee  or  county  treasurer  to  the  attaching  or  execution  creditor. 
In  the  event  the  property  is  sold  on  execution,  such  attaching  creditor 
shall  be  required  to  deliver  to  the  mortgagor  the  note  or  other  evidence  of 
indebtedness  by  him  obtained  from  the  mortgagee  when  the  property  is 
sold  for  the  amount  of  the  mortgage  indebtedness,  or  an  amount  in  excess 
thereof. 


History:  Ap.  p.  Sec.  3869,  Civ.  C.  1895; 
re-en.  Sec.  5766,  Rev.  C.  1907;  amd.  Sec. 
9,  Ch.  86,  L.  1913;  amd.  Sec.  1,  Ch.  94,  L. 
1915;   re-en.  Sec.   8283,  R.  C.  M.  1921. 

Benefit  of  Mortgagee 

The  provision  of  a  statute,  requiring  an 
attaching  creditor  to  tender  or  deposit  the 
amount  of  a  prior  mortgage  with  interest, 
is  designed  for  the  benefit  of  the  mortga- 
gee, and  therefore  neither  the  mort- 
gagor nor  a  junior  creditor  is  concerned  in 
such  deposit.  Degenhart  v.  Cartier,  52  M 
102,  108,  157  P  637. 

Liability  for  Conversion 

An  officer  who  seizes  mortgaged  chattels 
under  an  attachment,  without  paying  to 
the  mortgagee,  or  depositing  for  him  in 
the  county  treasurer's  office  the  amount 
of  the  debt,  is  liable  to  the  mortgagee  in 
an  action  in  the  nature  of  conversion;  and 
in  such  case  the  measure  of  damages  is 
not  the  amount  of  the  mortgage  debt,  but 
the  value  of  the  chattels  converted  to  an 
amount  not  exceeding  the  mortgage  debt, 
together  with  such  incidental  expenses  as 
immediately  result  from  the  wrongful 
seizure.  Rocheleau  v.  Boyle  12  M  590, 
595,  31  P  533. 


Property  Exempt  from  Execution 

A  statute  of  this  character  does  not  re- 
fer to  mortgaged  property  which  is  ex- 
empt from  execution.  Cheney  v.  Caldwell, 
20  M  77,  79,  49  P  397. 

Substitution  to  Right  of  Mortgagee 

By  depositing  with  the  county  treasurer 
the  amount  of  a  prior  mortgage  on  prop- 
erty which  he  seeks  to  attach,  a  creditor 
does  not  pay  the  debt  secured  thereby  or 
discharge  the  mortgage,  but  is  substituted 
to  the  rights  of  the  mortgagee  to  have 
recourse  to  the  mortgaged  property;  a  de- 
struction of  this  right  of  recourse,  by  con- 
nivance between  the  mortgagor  and  mort- 
gagee, is  redressable  in  damages.  Degen- 
hart v.  Cartier,  52  M  102,  108,  157  P  637. 

References 

Baker  v.  Tullock,  106  M  375,  378,  77  P 
2d  1041. 

Collateral  References 

Attachment<§=>53,  164;  ExecutionC=>37, 
129,  130. 

7  C.J.S.  Attachment  §§  73,  226;  33  C.J.S. 
Executions  §§  45,  94. 
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52-310.  (8284)  Certified  copy  of  mortgage  as  evidence.  A  copy  of  any 
mortgage  of  personal  property  made,  acknowledged,  and  filed  as  provided 
in  this  chapter,  certified  by  the  county  clerk  in  whose  office  the  same  shall 
be  filed,  may  be  read  in  evidence  in  any  court  of  this  state,  without  further 
proof  of  the  execution  of  the  original,  if  said  original  be  lost  or  out  of  the 
power  of  the  person  wishing  to  use  it. 

History:    En.    Sec.    3870,    Civ.    C.    1895;  Collateral   References 

re-en.   Sec.   5767,   Rev.  C.   1907;    amd.   Sec.  Evidence<§=>343(4) 

10,  Ch.  86,  L.  1913;  re-en.  Sec.  8284,  R.  C.  32   c.J.S.  Evidence   S  660. 
M.  1921.  * 

52-311.  (8285)  To  what  instruments  act  applies.  The  provisions  of  the 
foregoing  sections  of  this  chapter  shall  extend  to  all  such  bills  of  sale, 
deeds  of  trust,  and  other  conveyances  of  goods,  chattels,  or  personal  prop- 
erty as  shall  have  the  effect  of  a  mortgage  or  lien  upon  such  property. 

History:    En.    Sec.    3871,    Civ.    C.    1895;       eluding  the  intention  of  the  parties.  Kair- 
re-en.  Sec.  5768,  Rev.  C.  1907;  re-en.  Sec.      den  v.  Hedrick,  46  M  510,  514,  129  P  498. 

11,  Ch.   86,   L.   1913;    re-en.   Sec.   8285,   R. 

C.  M.  1921.  References 

Cited   or   applied   as   section   3871,   Civil 
Bill  of  Sale  with  Agreement  to  Repur-      Code>  in  Bennett  Bros.  Co.  v.  Fitchett,  24 

cnase  M  457,  467,   62  P   780;    Baker  v.   Tullock, 

A  bill  of  sale,  absolute  on  its  face,  may  106  M  375,  378,  77  P  2d  1041. 
be  in  fact  a  chattel  mortgage;  and  so  like- 
wise a  bill  of  sale,  with  an  agreement  to  Collateral   References 
repurchase,  may  amount  to  a  chattel  mort-  Chattel    Mortgages*©^  3 ;    Liens'^!, 
gage   or   to   a   conditional   sale,   dependent  14    C.J.S.     Chattel    Mortgages     §  2;     53 
upon    the    surrounding    circumstances,    in-  C.J.S.  Liens   §  1. 

52-312.  (8286)  Foreclosure  of  mortgages — by  action — by  sale  of  prop- 
erty— indemnity  bond  and  notice  of  sale.  An  action  for  the  foreclosure  of 
a  mortgage  of  personal  property,  or  the  enforcement  of  any  lien  thereon, 
of  whatever  nature,  may  be  commenced  and  conducted  in  the  same  manner 
as  provided  by  law  for  the  foreclosure  of  mortgages  upon  real  property, 
and  the  same  may  be  joined  in  an  action  for  the  recovery  of  the  possession 
of  the  property  mortgaged ;  but  it  is  lawful  for  the  mortgagor  of  personal 
property  to  insert  in  his  mortgage  a  clause  authorizing  the  sheriff  of  the 
county  in  which  said  property,  or  any  part  thereof,  may  be,  to  execute  the 
power  of  sale  therein  granted  to  the  mortgagee,  his  legal  representative 
and  assigns,  in  which  case  the  sheriff  of  such  county,  at  the  time  of  default, 
at  the  request  of  the  mortgagee,  must,  and  it  is  hereby  made  his  duty  to 
advertise  and  sell  the  whole  or  any  part  of  the  mortgaged  property,  wher- 
ever it  may  be,  in  the  manner  provided  in  such  mortgage ;  and  at  such  sale 
made  as  aforesaid,  the  mortgagee,  or  his  representative  or  assigns,  may,  in 
good  faith,  purchase  the  property  so  sold,  or  any  part  thereof.  The  sheriff 
may  require  an  indemnity  bond  from  the  mortgagee  or  his  assigns  before 
taking  possession  of  or  selling  the  mortgaged  property.  Notice  of  sale  shall 
be  given  by  posting  five  notices  in  five  public  places  in  the  county  wherein 
the  property  is  to  be  sold,  one  of  which  shall  be  posted  at  the  designated 
place  of  sale. 

History:     En.    Sec.   3872,    Civ.    C.    1895;  Cross-References 

re-en.   Sec.   5769,  Rev.   C.   1907;    amd.   Sec.  Acquiring      possession      under      chattel 

12,  Ch.    86,    L.    1913;     re-en.     Sec.    8286,       mortgages,  sec.   93-4344. 
R.    C.   M.    1921. 
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work  a  constructive  change  of  possession 
from  the  mortgagor  to  the  mortgagee  is 
made  plain  by  this  section,  which  author- 
ized the  joinder  in  a  foreclosure  action  of 
one  for  the  recovery  of  the  possession  of 
the  mortgaged  property.  If  the  institu- 
tion of  foreclosure  proceedings  worked  a 
constructive  change  of  possession,  there 
would  have  been  no  object  in  authorizing 
the  joinder  of  an  action  for  the  recovery 
of  the  possession  of  the  mortgaged  prop- 
erty. Griffiths  v.  Thrasher,  95  M  238,  247, 
26  P  2d  983. 

Strict    Statutory   Compliance   Necessary 

The  requirements  of  this  section,  under 
which  a  mortgagee  of  chattels  may  have 
the  same  sold  on  default  of  the  mortgagor 
in  execution  of  the  power  granted  to  him 
by  the  terms  of  the  mortgage,  must  be 
strictly  complied  with;  otherwise  jurisdic- 
tion to  make  it  is  absent  and  the  sale 
does  not  divest  the  mortgagor  of  title. 
Trudell  v.  Hingham  State  Bank,  62  M  557, 
560,  205  P  667. 

References 

Cited  or  applied  as  section  5769,  Revised 
Codes,  before  amendment,  in  Kerr  v. 
Blaine,  49  M  602,  605,  144  P  566;  Kinsman 
v.  Stanhope,  50  M  41,  43,  144  P  1083. 


Attorney's  fees  allowed  as  costs,  sec. 
93-8613. 

Foreclosure  against  estates,  sec.  91-2711. 

Action  to  Foreclose  a  Mortgage  May 
Be  Joined  with  One   of  Conversion 

As  an  exception  to  the  general  rule 
that  an  action  in  tort  may  not  be  joined 
with  one  on  contract,  an  action  to  fore- 
close a  chattel  mortgage  may  be  united 
with  one  in  conversion  against  the  pur- 
chaser of  the  mortgaged  chattels.  Beers 
v.  W.  P.  Devereux  Co.,  87  M  210,  212,  286 
P  406. 

Action  to  Recover  Balance  Due  after 
Sale 

Where  the  parties  to  a  chattel  mortgage 
stipulated  that  the  mortgagee  might  take 
possession  of  and  sell  the  property  under 
a  power  of  sale  whenever  foreclosure  be- 
came necessary,  as  they  could  properly  do 
under  this  section,  the  complaint  in  an  ac- 
tion to  recover  a  balance  due  after  sale, 
alleging  that  the  property  was  so  sold, 
was  sufficient  in  the  absence  of  a  demur- 
rer, an  allegation  that  demand  for  pay- 
ment had  been  made  and  notice  of  sale 
given  not  having  been  necessary.  Union 
Bank  &  Trust  Co.  v.  Himmelbauer,  56  M 
82,  92,  181  P  332. 

Authority  of  Sheriff 

A  sheriff  had  full  authority  to  contract 
through  his  deputy  with  an  individual  for 
the  keeping  of  cattle  seized  under  a  power 
of  sale  contained  in  a  chattel  mortgage, 
inasmuch  as  he  was  authorized  to  perform 
all  his  official  acts,  either  personally  or  by 
deputy,  and  was  held  to  be  in  the  per- 
formance of  an  official  duty  under  the  re- 
quirements of  a  section  similar  to  the 
above.  Bose  v.  Whitney,  7  M  385,  393, 
394,  17  P  557.  See  also  Maddox  v.  Rader, 
9  M  126,  135,  22  P  386. 

Money  received  by  a  sheriff  from  a  sale 
of  chattels  under  a  mortgage  containing  a 
clause,  authorized  by  statute,  empowering 
the  sheriff  of  the  county  to  execute  the 
power  of  sale  therein  granted,  is  received 
by  him  in  his  official  capacity,  and  a  fail- 
ure to  pay  over  such  money  is  a  breach  of 
official  duty  for  which  his  bondsmen  are 
liable.  Maddox  v.  Rader,  9  M  126,  135, 
22  P  386. 

Pendency  of  the  Foreclosure  Action  Did 
Not  Accomplish   a   Change   of   Possession 

That  the  pendency  of  the  action  to  fore- 
close   the    mortgage    did    not    ipso    facto 

52-313.  (8287)  Sales — commencement  and  postponement.  All  sales 
made  under  the  provisions  of  this  act  shall  be  commenced  between  the 
hours  of  nine  o'clock  in  the  morning  and  five  o'clock  of  the  afternoon  of 
the  day  specified  in  the  notice,  and  within  thirty  days  after  the  seizure  of 
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Collateral  References 

Chattel  Mortgages<3=5249,   250,  252, 
14  C.J.S.  Chattel  Mortgages  §  355. 
10  Am.  Jur.  872,  Chattel  Mortgages,  §§ 
238  et  seq. 

What  constitutes  a  "public  sale."  4  ALR 
2d  575. 

Necessity  and  sufficiency  of  notice  of 
sale  to  mortgager  where  chattel  mortgage 
is  sought  to  be  foreclosed  without  judicial 
proceedings  by  sale  under  power.  30  ALR 
2d  539. 

Soldiers'  and  Sailors'  Civil  Relief  Act 
of  1940,  as  amended,  as  affecting  fore- 
closure of  mortgages  and  trust  deeds.  40 
ALR  2d  1262. 

Transferee  of  commercial  paper  given 
by  purchaser  of  chattel  and  secured  by 
chattel  mortgage,  as  subject  to  defenses 
which  chattel  purchaser  could  assert 
against  seller.    44  ALR  2d  8. 


52-314  MORTGAGES 

the  property,  unless  the  sale  shall  be  postponed.  Any  sale  may  be  postponed 
at  the  discretion  of  the  sheriff  one  week,  by  public  announcement  at  the 
time  designated  for  the  sale  to  take  place  when  there  are  no  bidders,  or 
when  the  amount  offered  is  grossly  inadequate,  or  upon  the  request  of  the 
mortgagor. 

History:    En.   Sec.   13,   Ch.   86,   L.   1913;  What  constitutes  public  sale.   4  ALR  2d 

re-en.  Sec.  8287,  R.  C.  M.  1921;  amd.  Sec.  575. 

1,  Ch.  13,  L.  1953.  Effect  of  purchase  of  property  by  pledg- 
ee   on    foreclosure    of    mortgage    held    as 

Collateral  References  collateral  security.    37  ALR  2d  1397. 

Chattel  Mortgages<&=>262,   285. 

14  C.J.S.  Chattel  Mortgages  §§  373,  414. 

52-314.     (8288)  Report  of  sales,  and  filing  thereof.     Within  ten  days 

after  the  sale  of  any  mortgaged  property,  as  herein  provided,  the  person 

making  the  sale  shall  make  out  in  writing  a  full  report,  under  oath,  of  all 

the  proceedings  in  such  foreclosure,  specifying  particularly  the  property 

sold,  the  amount  received  therefor,  the  name  of  the  person  to  whom  sold, 

the  amount  of  the  costs  and  expenses  itemized,  a  copy  of  the  notice  of  sale, 

with  the  statement  that  the  same  was  posted  as  herein  provided,  and  the 

disposition  made  by  him  of  the  proceeds  of  the  sale,  and  shall  file  the 

same  in  the  office  of  the  county  clerk  and  recorder  where  the  mortgage  is 

filed ;  which  report  shall  be  received  in  all  courts  as  prima-facie  evidence 

of  the  facts  therein  stated.     The  county  clerk  and  recorder  shall  properly 

index  said  report  and  attach  the  report  of  sale  to  the  original  mortgage 

on  file. 

History:    En*.   Sec.   14,   Ch.    86,   L.   1913;  of  the   mortgagor  before   maturity  of  the 

re-en.  Sec.  8288,  R.  C.  M.  1921.  debt,  seized  and  had  it  sold.    In  his  action 

to    secure    a    deficiency    judgment    he,    in 

Prima-Facie   Evidence    of   Facts   Stated  justification   of   the    seizure   and   sale,   in- 

Under  the  provisions  of  this  section,  only  troduced  a  copy  of  the  report  of  the  sale 

the  facts   relating   to   the   things    done   by  provided    for    by    this    section,    containing 

the  person  making  the  report,  and  not  the  a    copy    of    the    notice    of    sale    showing 

recitals  in  the  posted  notice  of  sale  show-  wherein    the    mortgagor    was    in    default, 

ing  wherein  the  mortgagor  was  in  default  as    prima-facie    evidence    of    default.     The 

shall    be    received    as    prima    facie    true.  notice  reciting  the  default  did  not  relieve 

Advance-Rumely  Thresher   Co.   v.   Kruger,  plaintiff  of  the  necessity  of  making  proof 

93  M  66,  70,  16  P  2d  1102.  of  the  mortgagor's  default,  and  in  the  ab- 

t>                t»  sence  of  such  proof  a  judgment  of  nonsuit 

Proof  of  Default  was     pr0per.      Advance-Eumely     Thresher 

A  mortgagee   of  personal  property,   em-  Co.  v.  Kruger,  93  M  66,  70,  16  P  2d  1102. 

powered  under   a  clause   of   the   mortgage 

to  seize  and  sell  the  property  on   default 

52-315.  (8289)  Acknowledgment  of  satisfaction  of  mortgage.  When- 
ever the  debt  or  obligation  secured  by  any  mortgage  of  personal  property, 
which  has  been  filed  in  the  office  of  the  county  clerk,  as  provided  in  this 
chapter,  shall  be  paid  or  discharged,  an  acknowledgment  of  satisfaction, 
signed  by  the  mortgagee,  his  legal  representative  or  assigns,  must  be 
endorsed  upon  the  mortgage,  or  copy  thereof,  or  attached  thereto,  filed  as 
aforesaid,  and  the  fact  of  such  discharge  or  satisfaction  noted  by  the 
county  clerk  in  the  book  kept  by  him,  as  provided  by  this  act,  opposite  the 
names  of  the  parties  to  such  mortgage.  Any  mortgagee  of  personal  prop- 
erty or  his  personal  representative  or  assignee,  as  the  case  may  be,  after 
the  full  performance  of  the  conditions  of  the  mortgage,  whether  before  or 
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after  a  breach  thereof,  who  shall  for  the  period  of  thirty  (30)  days  after 
being  requested  by  the  mortgagor,  or  his  personal  representative,  refuse 
or  neglect  to  execute,  acknowledge  and  deliver  to  the  mortgagor,  or  his 
personal  representative,  an  acknowledgment  of  satisfaction  of  such  mort- 
gage, shall  be  liable  to  the  mortgagor,  his  heirs  or  assigns  in  the  sum  of  one 
hundred  dollars  ($100.00)  ;  and  also,  for  all  actual  damages  occasioned  by 
such  neglect  or  refusal. 

Blaine,  49  M  602,  607,  144  P  566;  Degen- 
hart  v.  Cartier,  52  M  102,  109,  157  P  637. 


History:  En.  Sec.  3874,  Civ.  C.  1895; 
re-en.  Sec.  5771,  Rev.  C.  1907;  re-en.  Sec. 
15,  Ch.  86,  L.  1913;  re-en.  Sec.  8289,  R.  C. 
M.  1921;  amd.  Sec.  1,  Ch.  3,  L.  1941. 

References 

Cited  or  applied  as  section  5771,  Revised 
Codes,     before  amendment,     in     Kerr     v. 


Collateral  References 

Chattel  Mortgages<§=>246. 

14  C.J.S.  Chattel  Mortgages  §  349. 


52-316.     (8290)  Mortgage  on  growing  crop,  and  the  lien  thereof.    A 

mortgage  may  be  given  upon  a  growing  crop,  or  a  crop  to  be  grown,  and 

the    lien    thereon    continues    after    severance,    whether    remaining    in    its 

original  state   or  threshed   or  otherwise   prepared  for  market;   provided, 

however,  that  the  lien  of  such  mortgage  shall  attach  only  to  crops  next 

maturing  after  the  execution  of  such  mortgage,  except  in  case  of  mortgages 

to  secure  the  purchase  price  or  rental  of  land  upon  which  such  crops  are  to 

be  grown. 

History:  Ap.  p.  Sec.  3876,  Civ.  C.  1895; 
re-en.  Sec.  5773,  Rev.  C.  1907;  amd.  Sec. 
16,  Ch.  86,  L.  1913;  re-en.  Sec.  8290,  R.  C. 
M.  1921. 

Effect  of  Removal  from  Land  of  Mort- 
gagor 

Where  mortgaged  grain  has  been  re- 
moved from  the  land  of  the  mortgagor,  it 
is  prima  facie  free  from  encumbrance,  and 
the  mere  fact  that  one  who  bought  it  after 
its  removal  had  knowledge  that  it  was 
once  mortgaged  was  not  alone  sufficient 
to  prevent  him  from  being  a  bona  fide 
purchaser  (construction  before  amendment 
of  1913).  Brande  v.  Babcock  Hardware 
Co.,  35  M  256,  262,  88  P  949. 

Exclusive  Method 

Annual  crops  are  usually  treated  as  chat- 
tels personal,  subject  to  sale  or  mortgage 
and  levy  of  execution  as  other  chattels 
are,  even  while  still  annexed  to  the  soil, 
and  are  not  included  within  the  definition 
of  real  property;  they  are  mortgageable  as 
personal  property  and  the  method  thereof 
prescribed  by  this  section  is  exclusive. 
Morton  v.  Union  Central  Life  Ins.  Co.,  80 
M  593,  608,  261  P  278. 

Lien  Not  Lost  by  Sale  of  Land 

Where  the  mortgagor  of  crops  was  the 
owner  and  in  possession  of  land  when  he 
gave  a  mortgage  on  a  crop  to  be  grown 
thereon,  the  lien  of  the  mortgage  could 
not  be  defeated  by  a  conveyance  of  the 
premises   to    one   who   had   actual    or   con- 


structive notice  thereof.  N  Bar  N  Land 
etc.  Co.  v.  Taylor,  94  M  350,  353,  22  P  2d 
313. 

Life  of  Lien 

Under  this  section,  the  lien  of  a  mort- 
gage upon  a  growing  crop  for  the  pur- 
chase price  of  farm  machinery  attaches 
only  to  the  crop  next  maturing  after  the 
execution  of  the  mortgage.  Crone  v.  Oc- 
cident Elevator  Co.,  70  M  211,  221,  224  P 
659. 

The  fact  that  defendant  had  actual 
knowledge  of  a  contract  made  in  1919  un- 
der which  plaintiff  lessor  of  farm  land 
claimed  to  be  entitled  to  the  possession 
of  a  crop  grown  by  the  lessee  as  security 
for  advances  made  by  him  to  the  lessee 
did  not  deprive  him  of  his  right  as  mort- 
gagee of  a  crop  grown  by  the  lessee  in 
1921,  the  lien  created  in  1919  not  attach- 
ing to  the  crop  of  1921  under  this  section. 
Crone  v.  Occident  Elevator  Co.,  70  M  211, 
221,  224  P  659. 

Answer  in  an  action  for  the  conversion 
of  grain  covered  by  mortgage  given  in 
July,  1927,  on  the  crop  to  be  grown  on 
certain  land  during  the  year  1928,  was  not 
subject  to  a  general  demurrer  for  failure 
to  allege  that  the  1928  crop  was  the  crop 
next  maturing  after  the  execution  of  the 
mortgage.  National  Life  Ins.  Co.  v.  Baker. 
94  M  600,  603,  23  P  2d  1098. 

Status  of  Crops 

Crops  of  wheat,  oats,  etc.,  are  emble- 
ments, and  as  such  are  usually  treated  as 
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chattels  personal,  subject  to  sale  or  mort- 
gage, and  levy  of  attachment  or  execution, 
even  while  still  annexed  to  the  soil.  Power 
Mercantile  Co.  v.  Moore  Mercantile  Co., 
55  M  401,  407,  177  P  406. 

Time  of  Attachment  of  Lien 

Since  the  lien  of  a  mortgage  on  a  crop 
to  be  grown  attached  when  the  seed  was 
planted,  where  such  a  mortgage  was  ex- 
ecuted and  recorded  more  than  four 
months  prior  to  the  time  the  mortgagor 
was  adjudicated  a  bankrupt  and  the  seed 
was  planted  long  before  the  adjudication, 
the  lien  related  back  to  the  date  of  the 
mortgage  and  was  valid  as  against  the 
trustee    in    bankruptcy.      Moccasin    State 


Bank   v.   Waldron,   81   M   579,   584,   264   P 
940. 

References 

Cited  or  applied  as  section  3876,  Civil 
Code,  before  amendment,  in  Demers  v. 
Graham,  36  M  402,  409,  93  P  268;  as  sec- 
tion 5773,  Revised  Codes,  before  amend- 
ment, in  Rairden  v.  Hedrick,  46  M  510, 
514,  129  P  498;  Isbell  v.  Slette,  52  M  156, 
162,   155  P  503. 

Collateral  References 

Chattel  Mortgages<S=>12,  135. 
14  C.J.S.  Chattel  Mortgages  §§   32,  326. 
10    Am.    Jur.    734,    Chattel    Mortgages, 
§  25. 


52-317.     (8290.1)  Increase  may  be  covered  by  chattel  mortgage  of  live- 
stock.    A  chattel  mortgage  given  upon  livestock,  may,  if  specified  therein, 
include  all  increase  of  like  kind  or  progeny,  and  wool  of  such  mortgaged 
animals,  from  year  to  year,  during  the  life  of  the  mortgage. 
History:    En.   Sec.  1,   Ch.   100,  L.   1923.  Collateral  References 

References  Chattel  Mortgages<S^13. 

Keierenceb  14  Q  j  g    Ch   tt  j  Mortgages  3  30> 

Hackney  v.  Birely,  67  M  155,  159,  215  P  6  &      s 

642. 


52-318.  (8291)  Removal  or  selling  of  mortgaged  property — when  mis- 
demeanor— when  felony.  Every  person  who,  after  mortgaging  any  per- 
sonal property  or  having  executed  a  conditional  sale  contract  or  agreement 
under  the  terms  of  which  the  title  to  said  property  remains  in  the  vendor, 
except  locomotives,  engines,  rolling  stock  or  a  railroad,  steamboat  machin- 
ery and  vessels  in  actual  use,  removes  or  causes  to  be  removed,  or  permits 
the  removal  of  any  such  property  during  the  existence  of  the  lien  thereon 
created  by  such  mortgage,  or  while  title  to  said  property  remains  in  the 
vendor,  from  the  county  where  said  property  was  situated  at  the  time  of 
the  execution  of  such  mortgage  or  such  conditional  sale  contract  or  agree- 
ment ;  or,  in  case  of  a  mortgaged  crop,  from  the  land  on  which  the  same 
was  grown,  or  sells  or  removes  said  property  or  crop,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  mortgagee  or  vendor  first  had  and 
obtained  shall  be  guilty  of  a  misdemeanor,  but  if  such  sale  be  made  or 
removal  had  with  intent  to  deprive  the  mortgagee  or  vendor  of  his  claim 
thereto  or  interest  therein,  such  person  shall  be  guilty  of  larceny  and  shall 
be  punished  in  the  same  manner  and  to  the  same  extent  as  for  larceny  of 

the  property  so  removed  or  disposed  of. 

Effect  of  Sale  of  Mortgaged  Property 

This  section,  forbidding  the  sale  of  mort- 


History:  En.  Sec.  17,  Ch.  86,  L.  1913; 
amd.  Sec.  2,  Ch.  94,  L.  1915;  amd.  Sec.  1, 
Ch.  125,  L.  1915;  re-en.  Sec.  8291,  R.  C.  M. 
1921;  amd.  Sec.  1,  Ch.  23,  L.  1923. 


NOTE. — This  section  as  amended  by 
Ch.  23,  Laws  1923,  held  in  violation  of 
Section  23,  Art.  V  of  the  Constitution  in 
so  far  as  it  relates  to  conditional  sales  con- 
tracts. Opinions  of  Attorney  General,  Vol. 
12,  p.  25, 


gaged  chattels  without  the  consent  of  the 
mortgagee,  is  designed  for  his  protection 
and  does  not  declare  such  a  sale  void  or 
impose  any  penalty  upon  the  purchaser; 
and  where  a  sale  is  made,  the  title  of  the 
mortgagor  passes,  the  buyer  acquiring 
whatever  equity  there  is  in  the  property 
over  and  above  the  amount  due  upon  the 
mortgage.  Puckett  v.  Hopkins  et  al.,  63 
M  137,  139,  206  P  422. 
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References 

Fergus  Motor  Co.  v.  Sorenson,  73  M  122, 
132,  235  P  422. 

Collateral  References 

Chattel  MortgagesC=»230. 

14  C.J.S.  Chattel  Mortgages  §  279. 


10  Am.  Jur.  889,  Chattel  Mortgages, 
§§  272,  273. 

Conditional  sale  of  personal  property 
as  creating  or  reserving  a  "lien"  within 
criminal  statute  prohibiting  acts  tending 
to  prevent  enforcement  of  lien.  153  ALR 
919. 


52-319.  (3308.1)  Notices  of  chattel  mortgages  on  livestock,  renewals, 
assignments  and  satisfactions  to  be  filed  by  recorder  of  marks  and  brands 
— lists  to  be  furnished  stock  inspectors — livestock  markets  not  liable  for 
mortgages  when  notice  thereof  not  filed.  The  general  recorder  of  marks 
and  brands  of  the  state  of  Montana  shall  accept  and  file  in  the  office  of  the 
general  recorder  of  marks  and  brands,  notices  of  chattel  mortgages, 
renewals,  assignments  and  satisfactions  thereof,  upon  the  livestock  owned 
by  any  person,  firm,  corporation,  or  association,  and  bearing  his,  their,  or 
its  recorded  brand,  and  shall  list  such  notices  on  the  official  records  of 
marks  and  brands  kept  by  him,  and  also  shall  cause  to  be  listed  said  notices 
in  the  offices  of  the  stock  inspectors,  employed  by  the  livestock  commission 
and  stationed  at  the  several  central  livestock  markets  where  records  are 
kept  of  marks  and  brands.  All  forms  on  which  such  notices  shall  be  given 
shall  be  prescribed  by  the  livestock  commission  and  shall  be  furnished  by 
the  mortgagee  of  livestock,  who  shall  give  such  notice.  No  livestock  market 
to  which  livestock  is  shipped  shall  be  liable  to  any  mortgagee  for  the 
proceeds  of  livestock  sold  through  such  livestock  market  by  the  mortgagor 
unless  notice  of  such  mortgage  is  filed  as  hereinabove  provided. 


History:  En.  Sec.  1,  Ch.  91,  L.  1935; 
amd.  Sec.  1,  Ch.  36,  L.  1949. 

Constitutionality 

The  act  does  not  violate  Sec.  26,  Art.  V 
of  the  Montana  Constitution  which  pro- 
hibits special  legislation.  Stockyards  are 
rigorously  regulated  and  licensed  and  are 
in  the  nature  of  public  utilities  so  that 
the  legislature  is  justified  in  treating  them 
differently  from  ordinary  agents  or  fac- 
tors. The  classification  is  legitimate  and 
reasonable;  it  is  based  upon  sound  princi- 
ples of  law  and  it  operates  equally  upon 
every  person  or  thing  within  the  class  and 
therefore  meets  the  test  of  constitutional- 
ity. Montana  Meat  Co.  v.  Missoula  Live- 
stock Auction  Co.,  125  M  66,  230  P  2d 
955,  958. 

A  reading  of  the  title  and  an  examina- 
tion of  the  act  reveals  that  the  title  is 
adequate,  expresses  the  subject  matter 
of  the  act,  and  does  not  relate  to  more 
than  one  subject.  Montana  Meat  Co.  v. 
Missoula  Livestock  Auction  Co.,  125  M  66, 
230  P  2d  955,  959. 

The  act  does  not  deprive  one  of  prop- 
erty without  due  process  of  law  since  the 
chattel  mortgagee  still  has  the  mortgage 
and  a  right  of  action  against  the  mort- 
gagor. It  only  adds  the  requirement  of 
filing  the  chattel  mortgage  in  the  office  of 
the  general  recorder  of  marks  and  brands 


of  the  state  if  the  chattel  mortgagee  wants 
to  hold  a  livestock  market  to  an  admitted- 
ly harsh  common-law  rule  of  agency  law 
that  an  agent  or  broker  who  sells  mort- 
gaged property  for  the  mortgagor  is  lia- 
ble for  conversion  to  the  mortgagee.  Mon- 
tana Meat  Co.,  v.  Missoula  Livestock  Auc- 
tion Co.,  125  M  66,  230  P  2d  955,  959. 

Giving  the  livestock  commission  the 
power  to  establish  certain  forms  for  the 
use  of  the  parties  in  the  filing  of  their 
notice  of  chattel  mortgage  is  not  an  il- 
legal delegation  of  legislative  authority 
for  it  is  but  performing  a  ministerial  and 
administrative  act  in  prescribing  the 
forms  necessary  to  carry  out  the  will  of 
the  legislature.  Montana  Meat  Co.  v.  Mis- 
soula Livestock  Auction  Co.,  125  M  66, 
230  P  2d  955,  959. 

Actual  Notice  Not  Sufficient 

Actual  notice  given  to  the  livestock 
market  by  means  of  a  letter  is  not  a 
substitute  for  the  constructive  notice  im- 
parted by  the  recording.  Bere  the  legis- 
lature clearly  evinced  an  intention  to 
require  that  livestock  markets  be  notified 
of  mortgage  liens  by  recording  with  the 
recorder  of  marks  and  brands  and  in  no 
other  way.  Montana  Meal  Co.  v.  Missoula 
Livestock  Auction  Co.,  L25  M  66,  230  P 
2d  955,  960. 
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Federal  Law  Controlling 

Compliance  with  state  recording  stat- 
utes was  immaterial  where  federal  com- 
mon law  was  controlling  on  the  question 
of  whether  there  was  a  conversion  of 
property  subject  to  a  chattel  mortgage  in 
favor  of  the  United  States  securing  an 
F  H  A  loan,  sold  through  the  agency  of 
a  livestock  company.  United  States  v. 
Sig  Ellingson  &  Co.,  164  F  Supp  7. 


Filing  Required  to  Hold  Market  Liable 

Livestock  markets  will  not  be  liable 
for  the  proceeds  of  livestock  sold  by  such 
markets  unless  notice  was  given  by  filing 
a  notice  of  the  chattel  mortgage  in  the 
office  of  the  general  recorder  of  marks 
and  brands  of  the  state  of  Montana.  Mon- 
tana Meat  Co.  v.  Missoula  Livestock  Auc- 
tion Co.,  125  M  66,  230  P  2d  955,  959. 

References 

Merrion  v.  Humphreys,  119  M  495,  176 
P  2d  665,  668. 


52-320.  (3308.2)  Contents  of  notices.  Such  uotices  shall  consist  of  a 
statement  showing  the  date  of  chattel  mortgage,  the  name  of  the  mort- 
gagors and  mortgagees,  and/or  holder  and  owner  thereof,  a  description  of 
the  livestock  covered  by  said  mortgage,  the  date  and  county  when  and 
where  said  chattel  mortgage  is  filed,  and  any  other  date  and  place  where 
said  chattel  mortgage  is  filed,  and  in  case  of  notice  of  renewal,  the  notice 
shall  state  the  date  of  renewal  thereof  and  the  date  of  filing  such  renewal, 
and  the  places  where  filed,  and  in  the  case  of  a  notice  of  assignment  of  a 
chattel  mortgage,  such  notice  shall  state  the  date  of  such  assignment,  the 
date  of  filing  the  same,  the  places  where  filed,  and  a  description  of  the 
chattel  mortgage  assigned  and  the  parties  to  the  assignment,  and  such  other 
or  additional  information  as  may  be  required  from  time  to  time  by  the 
livestock  commission  of  the  state  of  Montana. 
History:     En.  Sec.  2,  Ch.  91,  L.  1935.  References 

Merrion  v.  Humphreys,   119  M  495,   176 
P  2d  665,  668. 

52-321.     (3308.3)  Duty  of  mortgagees  to  file  satisfactions  of  mortgages. 

It  shall  be  the  duty  of  the  mortgagees,  who  filed  notices  of  chattel  mort- 
gages, renewals  and  assignments  thereof,  with  the  general  recorder  of 
marks  and  brands,  as  provided  for  in  this  act,  to  file  notices  of  satisfaction 
of  such  mortgages  with  the  general  recorder  of  marks  and  brands  immedi- 
ately upon  the  satisfaction  of  said  mortgage. 

History:     En.    Sec.    3,    Ch.    91,    L.    1935.  Collateral  References 

P(lfpr(111„M  Animals<§^8;    Chattel    Mortgages<§=>246. 

jxeierences  3  c  Jg    Animals  §  25.  14  C.J.S.  Chattel 

Merrion  v.  Humphreys,  119  M  495,  176  P       Mortgages  S  349 

2d  665,  668.  * 

52-322.  (3308.4)  Fees — disposal  of.  The  general  recorders  of  marks 
and  brands  shall  charge  for  filing  and  listing  such  notices  of  chattel 
mortgages  the  sum  of  one  dollar  ($1.00)  for  each  recorded  brand  listed  in 
each  chattel  mortgage,  and  for  filing  and  listing  each  notice  of  satisfaction 
or  renewal  or  assignment  of  such  chattel  mortgage,  the  sum  of  one  dollar 
($1.00)  for  each  recorded  brand  listed  therein.  All  fees  so  charged  shall 
be  paid  into  the  livestock  commission  fund. 

History:     En.    Sec.   4,   Ch.   91,   L.    1935;  References 

amd.  Sec.  1,  Ch.  135,  L.  1953.  Merrion  v.  Humphreys,  119  M  495,  176 

P  2d  665,  668. 

52-323.  (3308.5)  Brand  recorder  or  livestock  commission  not  respon- 
sible for  collection  or  payment  of  money  under  mortgages.     Neither  the 
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general  recorder  of  marks  and  brands  nor  the  livestock  commission,  nor 
any  of  its  agents  or  employees  shall  be  held  responsible  or  liable  to  either 
mortgagor  or  mortgagee  for  the  collection  or  payment  of  any  money  due 
the  holder  of  any  livestock  mortgage  on  account  of  the  filing  and  listing 
of  notices  of  chattel  mortgage  or  renewals,  satisfactions,  or  assignments 
thereof  as  provided  in  this  act;  providing  the  provisions  of  this  act  are 
carried  out  in  good  faith. 

History:     En.    Sec.    5,    Ch.    91,    L.    1935.       sion,  contention  of  claimant  of  the  animal 

_        ,      ,  ,  - . that  the  inspector  had  no  reason  for  sus- 

NOTE. — For  chattel  mortgages  of  motor  ,.         ,,     r     .       ,    ,     ,    , 

,  .  ,  ,.       rro  -II a  pecting   the    animal    had    been    stolen    but 

vehicles  see  section  53-110.  *.  a  n     *.        £  *i  *. 

acted  as  a  collector  ot  the  mortgage  con- 

Seiznre  and  Sale  by  Inspector  trary    to    the    provisions    of    this    section, 

Where  a  livestock  inspector  seized  and       was    not    meritorious-     Bohart    v.    Songer, 
vynere  a  nvestocK  inspector  seizea   ana  M  p 

sold   a   cow   under   the   provisions    or    sec-  '         » 

tion  3327.1,  R.  C.  M.  1935  (since  repealed),  References 

believing  it   to   have   been   stolen,   and  at  Merrion  v.  Humphreys,  119  M  495,  176 

the  time   there   were   notices   or   a  chattel  p  ^a  aan    aro 

mortgage    and    a   renewal    thereof    on    file  ' 

in  the  office  of  the  state  livestock  commis- 
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TITLE  94 
CRIMES  AND  CRIMINAL  PROCEDURE 


CHAPTER  27 

LAECENY  AND  FALSIFICATION  OF  PUBLIC   RECORDS  AND  JURY  LISTS 

Section   94-2701.  Larceny  denned. 

94-2703.  Grand  and  petit  larceny. 

94-2704.  Grand  larceny  denned. 

94-2705.  Petit  larceny  defined. 

94-2706.  Punishment  of  grand  larceny. 

94-2707.  Punishment  of  petit  larceny. 

94-2709.  Larceny  of  lost  property. 

94-2714.  Larceny  and  receiving  stolen  property  out  of  the  state. 

94-2715.  Conversion  by  trustee,  larceny. 

94-2716.  Verbal  false  pretense,  not  larceny. 

94-2717.  Claim  of  title,  ground  of  defense. 

94-2721.  Receiver  of  stolen  property. 

94-2701.  (11368)  Larceny  defined.  Every  person  who,  with  the  intent 
to  deprive  or  defraud  the  true  owner  of  his  property,  or  of  the  use  and 
benefit  thereof,  or  to  appropriate  the  same  to  the  use  of  the  taker,  or  of  any 
other  person  either — 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other  person ; 
or  obtains  from  such  possession  by  color  or  aid  of  fraudulent  or  false  rep- 
resentation or  pretense,  or  of  any  false  token  or  writing,  or  secretes,  with- 
holds, or  appropriates  to  his  own  use,  or  that  of  any  other  person  other 
than  the  true  owner,  any  money,  personal  property,  thing  in  action,  evi- 
dence of  debt  or  contract,  or  article  of  value  of  any  kind ;  or, 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee,  servant, 
attorney,  agent,  clerk,  trustee,  or  officer  of  any  person,  association,  or  cor- 
poration, or  as  a  public  officer,  or  as  a  person  authorized  by  agreement  or 
by  competent  authority  to  hold,  or  take  such  possession,  custody,  or  con- 
trol, any  money,  property,  evidence  of  debt,  or  contract,  article  of  value 
of  any  nature,  or  thing  in  action  or  possession,  appropriates  the  same  to 
his  own  use,  or  that  of  any  other  person  other  than  the  true  owner,  or 
person  entitled  to  the  benefit  thereof,  steals  such  property  and  is  guilty  of 
larceny. 

History:    Earlier  acts  were  Sees.  60-64,  issued  by  defendant  to  indemnify  plaintiff 

p.    188,   Bannack   Stat.;    Sees.   72-76,    Cod.  against  loss  from  fraud  or  dishonesty  of 

Stat.  1871;  Sees.  72-76,  4th  Div.  Rev.  Stat.  its  station   agent,   allegation  in  complaint 

1879;    Sees.    78-82,    4th   Div.    Comp.    Stat.  that    the    agent    while    in    possession    of 

1887.  money  and  property  belonging  to  plaintiff, 

This  section  en.  Sec.  880,  Pen.  C.  1895;  had  wrongfully  and  dishonestly  appropri- 

re-en.  Sec.  8642,  Rev.  C.   1907;  re-en.  Sec.  ated  plaintiff's  products  and  cash   money, 

11368,  R.  C.  M.  1921.   Cal.  Pen.  C.  Sec.  484.  sufficiently    stated    a    cause    of    action    on 

which   to   predicate   civil  liability.     Waite 

Civil  Liability  v    standard  Accident  Ins.  Co.,  132  M  220, 

In   action    based   upon    indemnity    bond  315  P  2d  989,  992. 
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Criminal  Intent 

Since,  to  constitute  the  crime  of  larceny- 
there  must  have  been  a  criminal  intent  to 
permanently  deprive  the  owner  of  the 
property  taken,  evidence  showing  that  de- 
fendant cashier  delivered  a  Liberty  Bond 
held  in  trust  by  his  bank  for  a  subscriber, 
in  behalf  of  his  bank,  as  collateral  security 
to  another  bank,  with  the  intention  that  it 
should  be  redeemed  within  a  short  time, 
which  was  done  before  the  information 
against  him  for  larceny  was  filed,  held  in- 
sufficient to  support  a  verdict  of  guilty. 
State  v.  Wallin,  60  M  332,  341,  199  P  285. 

Instructions 

Conviction  under  this  section  requires 
proof  of  specific  intent  and  an  instruction 
that  "when  an  unlawful  act  is  shown  to 
have  been  deliberately  committed  for  the 
purpose  of  injuring  another,  it  is  presumed 
to  have  been  committed  with  a  malicious 
and  guilty  intent.  The  law  also  presumes 
that  a  person  intends  the  ordinary  conse- 
quences of  any  voluntary  act  committed  by 
him"  was  erroneous.  State  v.  Garney,  122 
M  491,  207  P  2d  506,  distinguished  in  337 
P  2d  929. 

Larceny  by  Bailee 

A  partner  cannot  commit  larceny  of  the 
funds  or  property  of  the  partnership  of 
which  he  is  a  member;  but,  until  an  agree- 
ment to  form  a  partnership  ripens  into  a 
consummation  of  the  agreement,  a  person 
who  contemplates  becoming  a  partner  may 
become  the  bailee  of  his  prospective  part- 
ner, and,  if  he  feloniously  appropriates  the 
latter's  property  to  his  own  use,  he  may 
be  convicted  of  larceny  as  bailee.  State 
v.  Brown,  38  M  309,  315,  99  P  954. 

Where  a  party  let  defendant  have  a 
check  under  an  agreement  that  he  would 
use  the  proceeds  in  his  own  business  for 
cashing  miners'  pay  checks  and  repay  the 
amount  on  a  certain  day,  the  transaction 
amounted  to  a  loan  for  exchange  and  title 
to  the  money  was  transferred  to  the  bor- 
rower, the  loan  to  be  repaid  at  some  future 
time.  The  appropriation  of  it  by  the  de- 
fendant, therefore,  to  a  use  other  than 
that  for  which  it  was  advanced  did  not 
render  him  liable  to  a  prosecution  for  lar- 
ceny as  bailee  under  subdivision  2  of  this 
section.  State  v.  Karri,  51  M  157,  162, 
149  P  956. 

"Where  the  legal  title  to  a  bond  was  in 
a  bank  as  trustee  and  in  the  possession  of 
it  in  the  cashier  only  by  virtue  of  his 
office,  a  prosecution  against  the  latter  un- 
der subdivision  2  of  this  section,  under  a 
charge  of  larceny  by  bailee,  could  not  be 
maintained.  State  v.  Wallin,  60  M  332, 
341,  199  P  285. 


Larceny  by  Bailee  Distinguished  be- 
tween Offense  of  Officers  Neglecting  to 
Pay  Over  Money 

Where  the  evidence  was  insufficient  to 
support  a  conviction  under  the  charge  of 
larceny  by  bailee  provided  for  by  this  sec- 
tion, which  makes  the  appropriation  and 
intent  the  necessary  elements,  it  would 
have  been  sufficient  under  section  94-1502, 
under  which  appropriation  to  one's  own 
use  with  the  intent  to  deprive  the  state  of 
its  property  need  not  be  shown.  State  v. 
McGuire,  107  M  341,  346,  88  P  2d  35. 

Larceny  by  Indians  on  Indian  Territory 
A  state  district  court  was  without  juris- 
diction to  convict  an  Indian  of  larceny 
which  occurred  on  Indian  territory  since 
under  Acts  of  Congress  (U.  S.  C.  Tit.  18, 
§§  1153,  3242)  such  an  offense  is  within 
the  exclusive  jurisdiction  of  the  United 
States.  State  v.  Pepion,  125  M  13,  230 
P  2d  961. 

Larceny  or  Embezzlement — What  Con- 
stitutes 

Where  the  secretary-treasurer  of  a  cor- 
poration entered  into  a  contract  with  his 
principal  to  sell  unsold  treasury  stock  on 
a  commission  to  be  paid  only  when  cash 
for  the  stock  had  been  received,  and  he 
made  fictitious  sales,  forged  notes  given  in 
payment,  manipulated  the  books  so  as  to 
show  him  entitled  to  commissions  and 
drew  checks  against  the  corporation's  ac- 
count for  such  commissions  although  not 
earned,  converting  the  money  to  his  own 
use,  he  violated  his  duty  to  his  employer, 
which  violation  amounted  to  larceny  or 
embezzlement  within  the  meaning  of  this 
section,  and  his  acts  constituted  a  breach 
of  defendant  surety  company's  bond  insur- 
ing the  employer  against  such  acts.  Mon- 
tana A.  F.  Corp.  v.  Federal  Surety  Co.,  85 
M  149,  162,  278  P  116. 

Owner  Must  Have  Been  Deprived  of 
Title  as  Well  as  Possession  to  Constitute 
Larceny 

To  convict  under  this  section  it  is  neces- 
sary to  prove  that  the  defendant  obtained 
the  money  or  property  in  question  under 
circumstances  showing  that  the  owner 
parted  with  the  title  thereto,  and  not 
merely  with  the  possession  thereof.  State 
v.  Dickinson,  21  M  595,  55  P  539. 

Proof  of  Intent 

The  intent  required  may  be  found  from 
the  facts  and  circumstances  surrounding 
tho  transaction,  but  the  mere  existence 
of  an  unpaid  debt  does  not  demonstrate 
any  intent  fraudulently  to  appropriate  the 
property.  State  v.  Smith,  135  M  18,  334 
P  2d  1099,  1102. 
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Proof  of  Ownership — Sufficiency 

While  the  ownership  of  property  (live- 
stock) charged  to  have  been  stolen  must 
be  alleged,  its  particular  ownership  is  not 
of  the  essence  of  the  crime,  the  allegation 
in  this  behalf  being  merely  a  matter  of  de- 
scription which  does  not  give  character  to 
the  act,  and  the  same  strictness  of  proof 
is  not  required  as  in  the  proof  of  material 
facts.  State  v.  Grimsley,  96  M  327,  330, 
30  P  2d  85. 

In  a  prosecution  for  the  larceny  of 
calves,  allegedly  owned  by  a  partnership, 
evidence,  though  falling  short  of  technical 
proof  that  the  two  owners  were  partners, 
held  sufficient  to  warrant  a  finding  by  the 
jury  that  the  animals  were  partnership 
property.  State  v.  Grimsley,  96  M  327,  30 
P  2d  85. 

Receiving  Stolen  Property 

While  one  who  steals  property  is  not  an 
accomplice  of  one  who  receives  it  knowing 
it  to  have  been  stolen,  the  two  offenses 
constituting  distinct  crimes,  where  the 
thief  and  the  receiver  conspire  together 
in  advance  of  the  larceny  for  one  to  steal 
and  the  other  to  receive,  they  are  princi- 
pals, and  each  is  an  accomplice  of  the 
other.  State  v.  Keithley,  83  M  177,  181, 
271  P  452. 

Although,  under  the  facts  stated,  de- 
fendant, who  it  appeared,  advised  and 
encouraged  the  theft  of  a  calf,  under 
section  94-204  was  an  accomplice  or  acces- 
sory before  the  fact  and  therefore  a 
principal  to  the  actual  theft  under  section 
94-6423,  abrogating  the  distinction,  and 
by  legal  fiction  had  constructive  posses- 
sion, but  since  he  later  obtained  physical 
possession,  the  state  may  elect  to  prose- 
cute him  for  receiving  stolen  property  and 
his  contention  that  he  cannot  receive  from 
himself  the  thing  he  has  stolen  is  illogical- 
ly  basing  further  fiction  upon  fiction,  im- 
plying that  it  is  impossible  to  receive 
actual  physical  possession  as  distinguished 
from  constructive  possession.  State  v. 
Webber,  112  M  284,  301,  116  P  2d  679. 

Stock  Is  Subject  of  Larceny 

Shares  of  corporate  stock  are  property 
and  the  subject  of  larceny.  State  v.  Let- 
terman,  88  M  244,  254,  292  P  717. 

Sufficiency  of  the  Information  or  Indict- 
ment 

The  ownership  of  property  is  not  of  the 
essence  of  the  crime  of  larceny  under  this 
section,  which  abolishes  the  distinction 
recognized  at  common  law  between  cases 
where  the  possession  had  been  unlawfully 
obtained  and  those  where  the  possession 
had  been  lawful,  and  an  information  is  not 
bad  for  duplicity  where  it  charges  that 
the  defendant  had  money  in  his  possession 
as  agent  of  three  persons  which  he  appro- 


priated to  his  own  use.  State  v.  Mjelde, 
29  M  490,  75  P  87. 

An  indictment  charging  defendant  with 
larceny  as  bailee  in  the  words  of  the  stat- 
ute, and  in  the  form  prescribed  by  section 
94-6404,  was  sufficient,  and  not  open  to  the 
objection  that  it  failed  to  describe  the 
character  of  the  bailment.  State  v.  Brown, 
38   M  309,  312,  99  P   954. 

An  indictment  charging  the  defendant 
with  larceny  as  bailee  must  contain  an 
averment  of  the  bailment,  but  the  particu- 
lars of  the  bailment  need  not  be  averred. 
State  v.  Brown,  38  M  309,  99  P  954. 

Defendant  Avas  charged  with  the  larceny 
(common  theft)  of  a  certificate  of  build- 
ing and  loan  stock.  The  theory  of  the 
prosecution  in  making  its  case  was  that 
the  theft  was  accomplished  by  means  of 
deceit  and  artifice,  and  the  evidence 
showed  that  the  complaining  witness  know- 
ingly parted  with  title  to  the  certificate 
in  making  a  new  investment  in  a  corpora- 
tion in  the  conduct  of  which  defendant 
was  shown  to  have  been  guilty  of  fraud 
and  bad  faith.  He  was  convicted  of  the 
crime  as  charged.  Held,  that  the  convic- 
tion was  illegal  because  of  the  fatal  vari- 
ance between  the  crime  charged  and  the 
proof  offered  in  support  thereof,  entitling 
defendant  to  his  discharge.  State  v.  Lund, 
93  M  169,  18  P  2d  603. 

Information  charging  defendant,  presi- 
dent of  a  brokerage  firm,  with  larceny  as 
bailee  of  a  sum  of  money,  couched  sub- 
stantially in  the  language  of  subdivision  2 
of  this  section,  was  sufficient  and  not  vul- 
nerable to  a  general  demurrer.  State  v. 
Lake,  99  M  128,  136,  43  P  2d  627. 

An  information  charging  grand  larceny 
by  defendant,  laid  in  the  terms  of  this 
section  is  sufficient  without  particularity, 
so  long  as  it  enables  the  defendant  to 
prepare  a  defense.  State  v.  Fairburn,  135 
M  449,  340  P  2d  157. 

An  information  which  charges  the  of- 
fense of  larceny  by  a  selling  agent  in  the 
language  of  this  section  is  sufficient  and 
not  vulnerable  to  a  general  demurrer; 
there  is  no  requirement  that  the  agency 
be  detailed,  and,  as  between  owners,  the 
amount  of  money  stolen  from  each  need 
not  be  particularized.  State  v.  Fairburn, 
135  M  449,  340  P  2d  157. 

Term  "Feloniously"  or  its  Equivalent  Is 
Essential 

In  a  prosecution  for  the  crime  of  grand 
larceny  a  charge  to  the  jury  which  omits 
the  terms  "feloniously,"  or  any  other 
equivalent  words  which  would  indicate  to 
the  jury  that  in  larceny  a  felonious  intent 
is  necessary  to  authorize  a  conviction,  con- 
stitutes reversible  error.  State  v.  Rech- 
nitz,  20  M  488,  52  P  264. 

An  information  charging  the  defendant 
with  grand  larceny,  in  that  he  "willfully, 
unlawfully,  and  feloniously,  and  with  the 
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intent  then  and  there  to  steal,  did  take, 
steal,  carry,  and  drive  away"  a  certain 
mare  and  colt,  is  not  open  to  the  objection 
that  it  fails  to  allege  that  the  taking  was 
done  with  felonious  intent — since  the  term 
"feloniously"  imports  criminal  intent — but 
is  sufficient  both  under  the  common  law 
and  under  this  section  and  section  94-2704. 
State  v.  Allen,  34  M  403,  406,  87  P  177. 

Where,  in  a  prosecution  for  grand  lar- 
ceny, the  court  gave  a  definition  of  "lar- 
ceny" in  the  language  of  this  section,  and 
further  charged  the  jury  that  in  every 
crime  or  public  offense  there  must  exist  a 
union  or  joint  operation  of  act  and  intent, 
and  that  to   find   defendant   guilty   it   was 


sufficient  to  show  that  he  had  appropri- 
ated the  property  mentioned  in  the  infor- 
mation "without  color  of  right  or  author- 
ity," the  instructions  were  erroneous,  for 
the  reason  that  they  omitted  the  element 
of  felonious  or  criminal  intent.  State  v. 
Peterson,  36  M  109,  110,  92  P  302. 

References 

Cited  or  applied  as  section  8642,  Revised 
Codes,  in  State  v.  Van,  44  M  374,  384,  120 
P  479;  State  v.  Biggs,  45  M  400,  123  P 
410;  State  v.  Thomas,  46  M  468,  128  P 
588;  State  v.  Wiley,  53  M  383,  386,  164 
P  84;  State  v.  Mercer,  114  M  142,  156, 
133  P  2d  358. 


94-2703.     (11370)  Grand  and  petit  larceny.     Larceny   is   divided   into 

two  degrees,  the  first  of  which  is  termed  grand  larceny,  the  second  petit 

larceny. 

History:     En.    Sec.    882,    Pen.    C.    1895;  References 

re-en.  Sec.  8644,  Rev.  C.  1907;  re-en.   Sec. 
11370,  R.  C.  M.  1921.   Cal.  Pen.  C.  Sec.  486. 


Cited  or  applied  as  section  8644,  Revised 
Wiley,   53  M  383,  386, 


Codes,  in   State  v 
164  P  84. 

94-2704.  (11371)  Grand  larceny  defined.  Grand  larceny  is  larceny 
committed  with  a  felonious  intent  in  either  of  the  following  cases: 

1.  When  the  property  taken  is  of  value  exceeding  fifty  dollars. 

2.  When  the  property  taken  is  from  the  person  of  another. 

3.  When  the  property  taken  is  a  stallion,  mare,  gelding,  colt,  foal,  or 
filly,  cow,  steer,  bull,  stag,  heifer,  calf,  mule,  jack,  jenny,  goat,  sheep,  or 
hog. 

4.  If  any  person  or  persons  shall  steal,  or  with  intent  to  steal  shall 
take,  carry,  drive,  lead,  or  entice  away  any  mare,  gelding,  stallion,  colt, 
foal,  or  filly,  mule,  jack  or  jenny,  ox,  cow,  bull,  stag,  heifer,  steer,  calf, 
sheep,  goat,  or  hog,  being  the  property  of  another,  he  or  they  shall  be 
deemed  guilty  of  grand  larceny;  and  shall  be  liable  to  the  person  or  per- 
sons whose  property  is  stolen  for  the  said  property  or  the  value  thereof, 
and  for  any  expenses  by  him  or  them  incurred  in  endeavoring  to  make 
reclamation  thereof. 


History:  Ap.  p.  Sec.  883,  Pen.  C.  1895; 
en.  Sec.  1,  p.  247,  L.  1897;  re-en.  Sec.  8645, 
Rev.  C.  1907;  amd.  Sec.  1,  Ch.  57,  L.  1921; 
re-en.  Sec.  11371,  R.  C.  M.  1921.  Cal.  Pen. 
C.  Sec.  487. 

Aiding  and  Abetting 

While  the  statute  defines  larceny  as  the 
taking  of  property  from  the  person  of  an- 
other yet  it  is  sufficient  to  show  defend- 
ant's guilt  that  he  aided  or  abetted  in  the 
commission  of  the  crime  under  section  94- 
6423  because  all  persons  concerned  in  the 
commission  of  a  crime  are  principals  under 
section  94-204.  State  v.  Maciel,  130  M 
569,  305  P  2d  335,  336. 

Disposal  of  Stolen  Property 

If  the  crime  of  larceny  has  been  com- 
pleted, i.  e.,  the  taking  and  carrying  away 


of  the  property  has  come  to  an  end,  then 
anyone  subsequently  assisting  the  thieves 
in  the  disposal  of  the  stolen  property 
would  not  be  guiltv  of  larceny.  State  v. 
Guay,  —  M  — ,  357  P  2d  19,  22. 

Effect  of  Ownership  Not  Proven  as  Al- 
leged 

Where  the  information  alleges  the  own- 
ership of  the  property,  such  allegation 
must  be  proven;  proof  of  a  brand  only 
is  not  sufficient  proof  of  the  ownership  of 
an  animal  bearing  such  brand.  State  v. 
Elmore,  126   M   232,  24  7  P  2.1  488,  492. 

Evidence  of  Horse  in  Foreign  State  Ad- 
missible 

Where  defendant  was  one  of  several 
men  who  had  entered  into  a  concerted 
plan   to   steal    horses   and    ship    them    out    of 
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the  state  for  sale,  evidence  as  to  the  pres- 
ence of  animal  in  state  to  which  shipped, 
was  admissible  as  a  link  in  the  chain,  or 
as  part  of  the  res  gestae  relating  to  lar- 
cenous intent  in  the  transaction.  State 
v.  Akers,  106  M  43,  54,  74  P  2d  1138. 

Instructions 

Under  subdivision  2,  the  taking  of  prop- 
erty from  the  person  of  another  constitutes 
grand  larceny  irrespective  of  the  amount 
taken;  therefore,  an  offered  instruction 
that,  if  money  charged  to  have  been  taken 
was  less  than  fifty  dollars,  defendants 
could  only  be  found  guilty  of  petit  larceny 
was  properly  refused.  State  v.  Fisher,  108 
M  68,  77,  88  P  2d  53. 

In  a  prosecution  for  larceny  of  sheep, 
in  which  defendant  contended  that  the 
animals  were  taken  with  the  consent  of 
the  owner  and  that  he  had  been  illegally 
entrapped,  instructions  on  questions  of 
consent  and  entrapment,  held  sufficient  to 
state  the  law  of  the  case.  State  v.  Snider, 
111  M  310,  312,  111  P  2d  1047. 

Instruction  that  if  the  jury  should  find 
that  a  cow  allegedly  stolen  was  the  prop- 
erty of  the  prosecuting  witness,  and  "if 
there  is  no  evidence  of  ownership  in  any 
other  person"  they  could  conclude  that 
the  ownership  remained  in  him,  held  not 
open  to  objection  that  it  assumed  that 
there  was  no  other  evidence  as  to  owner- 
ship, etc.,  the  court,  by  the  quoted  words, 
having  expressly  recognized  the  possibility 
of  the  existence  of  other  evidence.  Instruc- 
tions, taken  as  a  whole,  sufficient  on  the 
subject.  State  v.  Rossell,  113  M  457,  462, 
127  P  2d  379. 

Operation  and  Effect 

Conviction  for  larceny  cannot  be  sus- 
tained where  the  evidence  connecting  the 
defendant  with  the  hide  and  asportation 
of  a  live  steer  amounts  to  no  more  than 
suspicion  and  conjecture.  State  v.  El- 
more, 126  M  232,  247  P  2d  488,  492. 

It  is  grand  larceny  to  take  money  from 
the  person  of  another  with  a  felonious  in- 
tent no  matter  what  the  amount  is  that  is 
taken.  State  v.  Peschon,  131  M  330,  310 
P  2d  591,   595. 

Ownership  Not  Essence  of  Crime — Dif- 
ferent Brands 

Though  ownership  must  be  shown  so 
that  defendant  may  protect  himself  against 
another  prosecution  for  the  same  offense, 
it  is  merely  a  matter  of  description  and 
not  the  essence  of  the  crime;  the  crime 
is  against  the  state,  not  the  owner  or  own- 
ership; where  the  owner  and  two  others 
testify  to  ownership,  the  presence  of  two 
unvented  brands  besides  the  recorded 
brand  does  not  result  in  failure  of  proof 
of  ownership,  unrecorded  brands  are  de- 
scriptive  as   any  other  identifying  marks. 


State   v.    Akers,    106   M    43,    51,   53,    74   P 
2d  1138. 

Refers  to  Live  Animals 

As  this  section  refers  to  live  animals 
only,  defendants,  who  were  charged  with 
stealing  certain  heifers,  the  carcasses  of 
which,  dressed  for  beef,  were  found  con- 
cealed on  the  range,  could  be  convicted 
only  upon  evidence  showing  beyond  a  rea- 
sonable doubt  that  they  killed,  or  took 
part  in  killing,  the  animals.  State  v. 
Keeland,  39   M  506,  512,  104  P  513. 

Sufficiency  of  Information 

An  information,  alleging  that  accused 
did  take,  steal,  drive,  lead,  and  entice 
away  one  steer,  the  property  of  a  person 
named,  with  a  felonious  intent  on  the  part 
of  the  accused  to  deprive  the  true  owner 
thereof,  and  to  steal  the  same,  charges 
"grand  larceny,"  as  defined  by  subdivision 
4  of  this  section.  State  v.  Biggs,  45  M 
400,  402,  123  P  410. 

An  information  charging  that  defendant 
stole  a  "horse"  is  a  sufficient  charge  of 
grand  larceny  under  this  section.  State  v. 
Collins,  53  M  213,  163  P  102. 

Transporting  of  Stolen  Property 

Where  one  joins  with  a  person,  or  per- 
sons in  committing  the  crime  of  larceny 
and  assists  in  the  transporting  and  disposi- 
tion of  property  which  he  knows  to  be 
stolen,  he  may  be  convicted  of  larceny. 
This  is  true  even  though  the  one  assisting 
in  the  transporting  and  disposing  of  the 
stolen  property  was  not  in  any  manner 
connected  with  the  initial  taking  of  the 
property.  State  v.  Guay,  —  M  — ,  357  P 
2d  19,  22. 

Value  of  Animal  Stolen  Immaterial 

Under  this  section,  the  value  of  a  cow 
alleged  to  have  been  stolen  is  not  a  mat- 
ter in  issue;  therefore  refusal  to  permit  a 
witness  to  be  cross-examined  as  to  the 
value  of  the  animal  was  not  an  abuse  of 
discretion.  State  v.  McClain,  76  M  351, 
357,  246  P  956. 

Under  this  section,  the  stealing  of  a  calf 
is  made  grand  larceny,  regardless  of  its 
value,  and  therefore  the  jury  in  such  a 
case  are  not  required  to  make  a  finding 
in  their  verdict  as  to  the  value  of  the  ani- 
mal stolen.  State  v.  Ingersoll,  88  M  126, 
131,  292  P  250. 

Value  of  Several  Articles  May  Be  Ag- 
gregated to  Charge  Grand  Larceny 

Where  the  larceny  is  of  several  different 
articles,  taken  in  substantially  the  same 
transaction,  their  value  may  be  aggre- 
gated, in  order  to  make  out  a  charge  of 
grand  larceny.  In  re  Jones,  46  M  122,  125, 
126  P  929. 
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Value  When  Material 

The  other  elements  of  the  crime  of  lar- 
ceny being  proven,  if  the  property  stolen 
is  shown  beyond,  a  reasonable  doubt  to  be 
of  value,  the  amount  of  the  value  is  mate- 
rial only  in  determining  the  degree  of 
which  defendant  is  guilty;  and  where 
there  was  testimony  that  stolen  articles 
were  of  substantial  value,  the  evidence 
was     sufficient    to     sustain    a     verdict    of 


guilty  of  petit  larceny — the  taking  of  a 
thing  of  the  value  of  fifty  dollars  or  less. 
State  v.  Dimond,  82  M  110,  114,  265  P  5. 

References 

Cited  or  applied  as  section  8645,  Revised 
Codes,  in  State  v.  Van,  44  M  374,  384,  120 
P  479;  State  v.  Wiley,  53  M  383,  386,  164 
P84. 


94-2705.     (11372)  Petit  larceny  defined.     Larceny  in  other  cases  is  petit 
larceny. 


History:  En.  Sec.  884,  Pen.  C.  1895; 
re-en.  Sec.  8646,  Rev.  C.  1907;  re-en.  Sec. 
11372,  R.  C.  M.  1921.   Cal.  Pen.  C.  Sec.  488. 


NOTE. 

2704. 


-See  annotations  under  Sec.  94- 


Operation  and  Effect 

Where  there  are  two  or  more  distinct 
larcenies,  the  general  rule  is  that  they  can- 
not be  aggregated  so  as  to  make  the  value 
of  the  property  stolen  sufficient  to  consti- 
tute grand  larceny,  where  the  value  of  the 
property  taken  at  any  one  time  was  not 
sufficient  for  that  purpose.  But  there  is 
an  exception  to  this  rule,  that  though  the 
larceny  is   of  several  different  articles,   if 


they  are  taken  in  substantially  the  same 
transaction,  their  value  may  be  aggre- 
gated, in  order  to  make  out  a  charge  of 
grand  larceny.  In  re  Jones,  46  M  122,  125, 
126  P  929. 

The  other  elements  of  the  crime  of  lar- 
ceny being  proven,  if  the  property  stolen 
is  shown  beyond  a  reasonable  doubt  to  be 
of  value,  the  amount  of  the  value  is  ma- 
terial only  in  determining  the  degree  of 
which  defendant  is  guilty;  and  where 
there  was  testimony  that  stolen  articles 
were  of  substantial  value,  the  evidence 
was  sufficient  to  sustain  a  verdict  of 
guilty  of  petit  larceny — the  taking  of  a 
thing  of  the  value  of  fifty  dollars  or  less. 
State  v.  Dimond,  82  M  110,  114,  265  P  5. 


94-2706.  (11373)  Punishment  of  grand  larceny.  Grand  larceny  is  pun- 
ishable by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  fourteen  years. 

ishment  is  made  to  depend  upon  the  de- 
gree of  the  crime.  State  v.  Wiley,  53  M 
383,  386,  164  P  84. 


History:  En.  Sec.  885,  Pen.  C.  1895; 
re-en.  Sec.  8647,  Rev.  C.  1907;  re-en.  Sec. 
11373,  R.  C.  M.  1921.  Cal.  Pen.  C.  Sec.  489. 

Operation  and  Effect 

Grand  larceny  and  petit  larceny  are  but 
two  separate  degrees  of  the  crime  of  lar- 
ceny; there  is  no  punishment  prescribed 
for  larceny  as  such,  but  the  degree  of  pun- 


References 

Cited  or  applied  as  section  885,  Penal 
Code,  in  State  v.  De  Wolfe,  29  M  415,  424, 
74  P  1084. 


94-2707.  (11374)  Punishment  of  petit  larceny.  Petit  larceny  is  pun- 
ishable by  fine  not  exceeding  five  hundred  dollars  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  both. 

History:     En.    Sec.    886,    Pen.    C.    1895;  References 

re-en.  Sec.  8648,  Rev.  C.  1907;  re-en.   Sec.  Cited  or  appiied  as  section  8648,  Revised 

Codes,  in  State  v.  Wiley,   53  M  383,  386, 
164  P  84. 


11374,  R.  C.  M.  1921.    Cal.  Pen.  C.  Sec.  490. 


94-2709.  (11376)  Larceny  of  lost  property.  One  who  finds  lost  prop- 
erty under  circumstances  which  give  him  knowledge  of  or  means  of  inquiry 
as  to  the  real  owner  and  who  appropriates  such  property  to  his  own  use  or 
to  the  use  of  another  person  not  entitled  thereto,  without  first  making 
reasonable  and  just  efforts  to  find  the  owner  and  restore  the  property  to 
him,  is  guilty  of  larceny. 

History:  En.  Sec.  888,  Pen.  C.  1895; 
re-en.  Sec.  8650,  Rev.  C.  1907;  re-en.  Sec. 
11376,  R.  C.  M.  1921.   Cal.  Pen.  C.  Sec.  485. 
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94-2714.  (11381)  Larceny  and  receiving  stolen  property  out  of  the  state. 
Every  person  who,  in  another  state  or  country,  steals  the  property  of  an- 
other, or  receives  such  property  knowing  it  to  have  been  stolen,  and  brings 
the  same  into  this  state,  may  be  convicted  and  punished  in  the  same  manner 
as  if  such  larceny  or  receiving  had  been  committed  in  this  state. 

History:  En.  Sec.  893,  Pen.  C.  1895;  where  the  taking  actually  occurred,  such 
re-en.  Sec.  8655,  Rev.  C.  1907;  re-en.  Sec.  matters  being  evidentiary  and  open  to 
11381,  R.  C.  M.  1921.   Cal.  Pen.  C.  Sec.  497.       proof     without     specific     allegation;      the 


Operation  and  Effect 

In  a  prosecution  under  this  section,  the 
information    need    not    allege    when    and 


charge  is  sufficient  if  it  be  the  same  in 
form  as  for  a  larceny  committed  in  this 
state.  State  v.  Willette,  46  M  326,  328, 
127  P  1013. 


94-2715.  (11382)  Conversion  by  trustee,  larceny.  Every  person  acting 
as  executor,  administrator,  guardian,  receiver,  the  officer  of  any  bank  or 
corporation,  or  trustee  of  any  description  appointed  by  a  deed,  will,  or  other 
instrument,  or  by  an  order  or  judgment  of  a  court,  judge,  or  officer,  who 
secretes,  withholds,  or  otherwise  appropriates  to  his  own  use,  or  that  of  any 
person  other  than  the  true  owner,  or  person  entitled  thereto,  any  money, 
goods,  thing  in  action,  security,  evidence  of  debt  or  property,  or  other 
valuable  thing,  or  any  proceeds  thereof,  in  his  possession  or  custody,  by 
virtue  of  his  office,  employment,  or  appointment,  is  guilty  of  larceny  in  such 
degree  as  is  herein  prescribed  with  reference  to  the  value  of  such  property. 


History:  En.  Sec.  894,  Pen.  C.  1895; 
re-en.  Sec.  8656,  Rev.  C.  1907;  re-en.  Sec. 
11382,  R.  C.  M.  1921. 

Operation  and  Effect 

Where  a  guardian,  who  had  given  ample 
security  to  account  for  all  funds  coming 
into  his  hands  as  such,  and  who  was  per- 
sonally able  to  raise  the  amount  thereof 
on  demand,  under  a  misapprehension  that 
he  had  a  right  to  do  so,  temporarily  em- 
ployed guardianship  funds  to  repay  a  loan, 
thus  technically  appropriating  them  to  his 
own  use,  he  nevertheless  could  not  be  ad- 
judged guilty  of  larceny  under  this  section, 
especially  where,  at  the  settlement  of  the 
estate,  he  fully  accounted  for  all  moneys 
paid  over  to  him  as  guardian.  Smith  v. 
Smith,  45  M  535,  580,  125  P  987. 

An  information  charging  that,  while  act- 
ing as  cashier  of  a  bank,  defendant  feloni- 


ously converted  a  Liberty  Bond  to  his  own 
use,  was  insufficient  for  failure  to  allege 
that  the  bond  came  into  his  possession  by 
virtue  of  his  office.  State  v.  Wallin,  60 
M  332,  339,  199  P  285. 

Defendant,  a  bank  officer,  whose  per- 
sonal account  with  the  bank  was  over- 
drawn, drew  a  draft  on  another  bank  and 
credited  his  account  with  the  amount 
thereof;  the  draft  was  returned  unpaid 
and  he  then  charged  it  to  the  account  of 
one  of  the  bank's  depositors.  No  actual 
money  was  taken  and  the  cash  account 
of  the  bank  was  not  diminished.  Held,  that 
while  defendant  may  have  been  guilty 
of  falsifying  the  books  of  the  bank  or 
of  misapplication  of  a  credit  belonging  to 
another  his  act  did  not  constitute  larceny 
from  the  bank  as  charged  in  the  informa- 
tion. State  v.  Earey,  72  M  270,  275,  233 
P  615. 


94-2716.     (11383)  Verbal  false  pretense,   not  larceny.     A  purchase   of 

property  by  means  of  false  pretense  is  not  criminal  where  the  false  pretense 

relates  to  the  purchaser's  means  or  ability  to  pay,  unless  the  pretense  is 

made  in  writing  and  signed  by  the  party  to  be  charged. 

History:  En.  Sec.  895,  Pen.  C.  1895; 
re-en.  Sec.  8657,  Rev.  C.  1907;  re-en.  Sec. 
11383,  R.  C.  M.  1921. 

94-2717.  (11384)  Claim  of  title,  ground  of  defense.  Upon  an  indict- 
ment, information  or  complaint  for  larceny  it  is  a  sufficient  defense  that  the 
property  was  appropriated  openly  and  avowedly  under  a  claim  of  title  pre- 
ferred in  good  faith,  even  though  such  claim  is  untenable.  The  fact  that 
the  defendant  intended  to  restore  the  property  taken  is  no  ground  of  de- 
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fense  if  it  has  not  been  restored  before  complaint,  to  a  magistrate  or  court, 
charging  the  commission  of  the  offense,  has  been  made. 
History:     En.    Sec.    896,    Pen.    C.    1895;  Operation  and  Effect 


re-en.  Sec.  8658,  Rev.  C.  1907;   re-en.  Sec. 
11384,  R.  C.  M.  1921. 

Evidence  of  Intent 

Where  a  selling  agent  is  charged  with 
larceny  and  sets  up  the  defense  of  appro- 
priating a  customer's  check  under  claim 
of  right  as  a  commission,  testimony  of 
clergyman  concerning  conversation  had  be- 
tween himself  and  accused  as  to  prior 
statements  made  by  owner  to  agent,  is  in- 
admissible as  hearsay  since  it  is  a  self- 
serving  declaration.  State  v.  Fairburn,  135 
M  449,  340  P  2d  157. 


Though  in  a  prosecution  for  larceny,  ap- 
propriation by  defendant  of  the  property 
in  question  openly  and  under  a  claim  of 
title  preferred  in  good  faith  is,  under  this 
section,  a  sufficient  defense,  it  lies  within 
the  jury's  province  to  say  whether  or  not 
he  established  the  defense  by  his  evidence. 
State  v.  Letterman,  88  M  245,  255,  292 
P  717. 

References 

Cited  or  applied  as  section  8658,  Revised 
Codes,  in  State  v.  Blaine,  45  M  482,  487, 
124  P  516;  State  v.  Wallin,  60  M  332,  341, 
199  P  285;  State  v.  Cassill,  71  M  274,  281, 
229  P  716. 


94-2721.  (11388)  Receiver  of  stolen  property.  Every  person  who  for 
his  own  gain  or  to  prevent  the  owner  from  again  possessing  his  own  prop- 
erty buys  or  receives  any  personal  property,  knowing  the  same  to  have  been 
stolen,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
(5)  years  or  in  a  county  jail  not  exceeding  six  (6)  months;  and  it  is  pre- 
sumptive evidence  that  such  property  was  stolen  if  the  same  consists  of 
jewelry,  silver  or  plated  ware  or  articles  of  personal  ornaments,  brass, 
bronze  or  copper  fixtures,  fittings  or  parts  of  machinery,  or  electrical  sup- 
plies, or  what  is  commonly  termed  junk,  if  purchased  or  received  from  a 
person  under  the  age  of  twenty-one  (21)  years  unless  said  property  is  sold 
by  said  minor  at  a  fixed  place  of  business  carried  on  by  said  minor  or  his 
employer. 

The  jurisdiction  of  a  criminal  action  for  receiving   stolen  property  is 

in  any  county  wherein  said  property  was  received  or  into  or  through  which 

such  stolen  property  has  been  brought. 

History:     En.    Sec.    899,    Pen.    C.    1895;       enumerated    therein    from    a    minor    other 

than  at  a  fixed  place  of  business  carried 
on  by  the  minor  or  his  employer,  it  shall 
be  presumptive  evidence  that  the  prop- 
erty was  stolen,  it  is  also  to  be  presumed 
that  the  person  bought  or  received  it  know- 
ing it  to  be  stolen,  the  rule  applying  to  him 
at  the  time  of  its  purchase  or  reception 
as  well  as  upon  his  trial.  State  v.  Sim, 
92  M  541,  547,  16  P  2d  411. 

In  a  prosecution  against  the  owner  of 
a  garage  for  buying  radiator  cores,  coils 
of  copper  tubing,  etc.,  from  a  minor  at  his, 
defendant's,  place  of  business,  which  arti- 
cles had  been  stolen  by  the  boy  from  his 
father's  automobile  repair-shop,  held,  that 
in  the  absence  of  evidence  on  defendant's 
part  to  overcome  the  presumption  adverted 
to  in  the  preceding  paragraph,  the  jury 
was  justified  in  finding  that  defendant, 
bound,  as  he  was,  to  know  the  law  as  de- 
clared by  this  section,  knew  when  he  pur- 
chased the  articles  that  they  were  stolen. 
State  v.  Sim,  92  M  541,   Hi  P  2d  411. 


re-en.  Sec.  8662,  Rev.  C.  1907;  amd.  Sec.  1, 
Ch.  137,  L.  1915;  re-en.  Sec.  11388,  R.  C. 
M.  1921;  amd.  Sec.  1,  Ch.  30,  L.  1931.  Cal. 
Pen.  C.  Sec.  496. 

Confusing  Prior  Knowledge  with  Aiding 
or  Abetting 

The  mere  knowledge  in  a  person  that  a 
crime  is  about  to  be  committed  does  not 
constitute  him  an  accomplice;  nor  does  the 
fact  that  one  charged  with  receiving  sto- 
len property,  on  prior  occasions  may  have 
purchased  such  property  seem  sufficient 
to  make  the  receiver  an  accomplice  in  the 
particular  theft  nor  even  to  give  him  the 
knowledge  that  it  was  to  be  committed. 
State  v.  Mercer,  114  M  142,  149,  133  P 
2d  358. 

Effect  of  Statutory  Presumption  When 
Receiving  Property  from  Minor 

Under  the  provision  of  this  section,  de- 
claring that  where  a  person  buys  or  re- 
ceives    any     of     the     articles     specifically 
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Essential  Elements  of  Crime 

To  make  out  the  offense  covered  by  this 
section,  the  evidence  must  establish  that 
the  property  in  question  was  stolen;  that 
the  defendant  bought  it  or  received  it 
knowing  it  to  have  been  stolen;  and  that 
he  did  so  for  his  own  gain,  or  to  prevent 
the  owner  from  regaining  possession  of  it. 
State  v.  Moxley,  41  M  402,  407,  110  P  83. 

To  make  out  the  offense  of  buying  or 
receiving  stolen  property  under  this  sec- 
tion, the  state's  evidence  must  establish 
that  the  property  was  stolen,  that  the  de- 
fendant bought  or  received  it  knowing  it 
was  stolen,  and  that  he  did  so  for  his  own 
gain  or  to  prevent  the  owner  from  regain- 
ing possession  of  it.  State  v.  Sim,  92  M 
541,  547,  16  P  2d  411. 

In  a  prosecution  for  receiving  stolen 
property,  a  distinct  statutory  offense,  guil- 
ty knowledge  on  the  part  of  the  defend- 
ant that  the  property  was  stolen  when 
he  received  it,  which  involves  guilty  in- 
tent, is  essential  to  the  constitution  of  the 
crime.  State  v.  Keays,  97  M  404,  407  et 
seq.,   34  P  2d   855. 

Proof  that  the  defendant  knew  the 
property  was  stolen  is  an  essential  ele- 
ment of  the  crime.  The  evidence  is  not 
sufficient  where  the  state  relies  on  a  bill 
of  sale  which  describes  "3  cow  hides  red 
no  brand"  and  in  fact  the  hides  had 
brands  and  cattle  was  missing  from  the 
brand  owners,  while  the  defendant  proves 
that  when  he  received  the  hides  they 
were  bundled  up  and  so  stiffly  frozen  that 
they  could  not  be  examined  to  see  if  they 
had  brands.  State  v.  Gilbert,  126  M  171, 
246  P  2d  814,  815. 

May  Be  Proved  by  Circumstantial  Evi- 
dence 

The  crime  of  receiving  stolen  property, 
knowing  it  to  have  been  stolen,  may  be 
proved  by  circumstantial  evidence.  State 
v.  Moxley,  41  M  402,  408,  110  P  83. 

Operation  and  Effect 

Conviction  for  receiving  stolen  goods 
cannot  be  sustained  where  the  informa- 
tion charged  that  the  defendant  received 
a  deepfreeze  knowing  the  same  to  have 
been  stolen  from  the  true  owner,  Mis- 
soula County,  while  the  facts  were  that 
the  defendant  was  the  county  surveyor 
and  he  ordered  a  deepfreeze  from  a  com- 
pany and  charged  it  to  the  county.  Since 
the  acts  of  the  surveyor  were  unlawful, 
the  county  never  purchased  the  freezer 
and  never  had  it  in  its  possession  and 
at  no  time  had  title  to  the  deepfreeze; 
therefore,  Missoula  County  was  never  the 
owner  from  whom  it  was  stolen  as  charged 
in  the  information.  State  v.  Bourdeau,  126 
M  266,  246  P  2d  1037,  1038. 


Ownership  Is  a  Matter  of  Description 

The  allegation  of  ownership  in  an  in- 
formation charging  receiving  stolen  prop- 
erty, is  merely  one  of  description,  this 
section  not  defining  its  character,  whether 
general,  special,  joint  or  several,  and 
where  it  was  fully  proved  as  being  in  a 
partnership  in  a  named  city,  and  there  was 
no  suggestion  of  any  danger  of  defendant's 
being  subjected  to  another  prosecution  as 
that  of  a  different  owner,  contention  that 
there  was  failure  of  proof  in  that  regard 
is  without  merit.  State  v.  Mercer,  114 
M  142,  156,  133  P  2d  358. 

Ownership  Must  Be  Proven  as  Alleged 

In  a  prosecution  for  the  crime  of  receiv- 
ing stolen  property,  its  ownership  must  be 
proved  as  alleged;  hence,  where  the  owner- 
ship, as  laid  in  the  information,  was  jointly 
in  three  persons  named,  and  the  evidence 
disclosed  that  most  of  the  articles  belonged 
to  one  of  them,  and  the  remaining  ones 
to  the  other  two  individually,  there  was 
such  a  variance  as  amounted  to  a  failure 
of  proof.  State  v.  Moxley,  41  M  402, 
408,  110  P  83. 

Receiver  Not  an  Accomplice 

One  who  receives  stolen  property,  as  did 
the  herder  referred  to  in  this  case,  but 
not  for  his  own  gain  or  to  prevent  the 
owner  from  regaining  possession  of  it,  is 
not  a  receiver  of  stolen  property  (this 
section),  nor  does  the  fact  that  one  is  a 
receiver  of  stolen  property  make  him  an 
accomplice  of  the  one  committing  the  lar- 
ceny. State  v.  McComas,  85  M  428,  434, 
278  P  993. 

Receiving  of  Stolen  Property  and  Lar- 
ceny Separate  Crimes 

While  one  who  steals  property  is  not  an 
accomplice  of  one  who  receives  it  knowing 
it  to  have  been  stolen,  the  two  offenses 
constituting  distinct  crimes,  where  the 
thief  and  the  receiver  conspire  together  in 
advance  of  the  larceny  for  one  to  steal 
and  the  other  to  receive,  they  are  princi- 
pals, and  each  is  an  accomplice  of  the 
other.  State  v.  Keithley,  83  M  177,  180, 
182,  271  P  452. 

The  crime  of  receiving  stolen  property 
defined  in  this  section  is  a  distinct  statu- 
tory crime,  and  one  who,  after  the  crime 
of  larceny  is  completed,  being  present,  aids 
and  abets  others  in  receiving  the  stolen 
property,  with  knowledge  that  it  was 
stolen  and  with  the  intent,  either  for  his 
own  gain  or  to  prevent  the  owner  from 
again  possessing  the  property,  is  a  princi- 
pal and  properly  prosecuted  as  such.  State 
v.   Huffman,   89   M   194,  201,   296  P  789. 

Held,  that  the  conspiracy  rule  promul- 
gated in  State  v.  Keithley,*83  M  177,  271 
P  449,  being  an  exception  to  the  rule  gen- 
erally   accepted    that    he    who    commits    a 
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theft  is  not  the  accomplice  of  him  who 
knowingly  receives  the  stolen  property, 
though  correct  under  the  facts  of  that 
case,  does  not  makes  the  thief  an  accom- 
plice of  the  receiver  where  the  theft  was 
committed  before  the  thief  solicited  the 
receiver  to  buy  the  property,  the  latter 
having  had  no  knowledge  of  the  fact  that 
the  theft  was  to  be  committed.  State  v. 
Mercer,  114  M  142,  149,  133  P  2d  358. 

Receiving  Stolen  Property  of  the  United 
States  Is  a  Crime  against  the  State 

Under  an  information  charging  the  crime 
of  receiving  stolen  property  belonging  to 
the  United  States,  held,  on  application  for 
writ  of  habeas  corpus  based  upon  the  con- 
tention that  since  the  property  belonged 
to  the  federal  government,  it  had  exclusive 
jurisdiction  of  the  offense,  that  the  fact 
that  the  offense  is  also  indictable  under 
section  101,  Title  18,  U.  S.  C.  A.,  does  not 
oust  the  state  district  court  of  jurisdiction 
to  try  defendant  under  this  section,  which 
makes  it  a  crime  against  the  state  to  re- 
ceive stolen  property  regardless  of  owner- 
ship. Ex  parte  Groom,  87  M  377,  379  et 
seq.,  287  P  638. 

Sufficiency  of  Information 

As  in  charging  the  offense  of  larceny,  so 
in  charging  that  of  receiving  stolen  prop- 
erty, the  information  must  identify  the  of- 
fense by  a  description  of  the  things  stolen, 
and  state  the  name  of  the  owner,  if  known. 
State  v.  Moxley,  41  M  402,  408,  110  P  83. 


Value  Immaterial 

In  an  information  under  this  section, 
value  need  not  be  alleged,  and  proof  of 
somo  value  is  enough.  The  penalty  does 
not  depend  upon  value.  State  v.  Moxley, 
41  M  402,  409.  110  P  83. 

When  Defendant  Also  Principal  in  Theft 
Although,  under  the  facts  stated,  de- 
fendant, who  it  appeared,  advised  ami 
encouraged  the  theft  of  a  calf,  under  sit- 
tion  94-204  was  an  accomplice  or  acces- 
sory before  the  fact  (and  therefore  a  prin- 
cipal to  the  actual  theft  under  section 
94-6423,  abrogating  the  distinction)  and  by 
legal  fiction  had  constructive  possession, 
but  since  he  later  obtained  physical  pos- 
session from  the  taker,  the  state  may 
elect  to  prosecute  him  for  receiving  stolen 
property,  and  his  contention  that  lie  can- 
not receive  from  himself  the  thing  he  has 
stolen  is  illogically  basing  further  fiction 
upon  fiction,  implying  that  it  is  impossible 
to  receive  actual  physical  possession  as 
distinguished  from  constructive  possession. 
State  v.  Webber,  112  M  284,  301,  116  P 
2d  679. 
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